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force has been crucial, and consent deduced. Victims were assumed to
‘be- consenting parties unless criminal circumstances could be proved.
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refora efforts have attempted to correct. these injastices. .
Legislative changes have attempted to redefine rape to recognize
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‘the rape. in which a male is the victie. In some states, penalty
structures are being reduced. Privacy for victiss, advocate prograss,
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;- ,AB’STRAC -

. This report suthmarizes pas't 'amludes towa,rdL rap! current laws, moveﬁnents

- towird reform, and pro‘blems of enforcement of rapé"law Spedial‘iegal problems

. _involved in rape adjudlcauon are dtscussed and the n‘la]or alternative statutory ap- -
! proaches 10 rape are compared. A state-by-slat‘e lable gwes cun‘pnt lsroposed and ~
passed legtslahon

~ . * s

* Traditionally, rapé has been deﬁned as “carna] Iﬁhowledge of a woman by force
and against her will.” The test of force has been Cl'l.lCla] to the case "and consent
has been deduced froin the c1rcumstances Hist ncally, victims were assumed to
“be consenting parties to the rape anless criminal circumstances could be proved
-beyond doubt, often requmng active victim resistande- or mdep.endenl corrobora:
tion of the victim’s report of the crime! In addition; victims were often subjecl to
questions about past sexual behavior and embarrassed | by police and courtoh&ndhng
of the case. Curreht reform efforts have attempted to -cdfrect thesd, m]ust:ces aris-
ing from assumption pf, \ncum gullt Legislative changes have also altempled to_
redefine rape in order ld recognize varyiffg degrees of levels of seriousness, with
flexible penalty : slruclureg depending upon degreevof forcé and other circumstances; «
and in order to take mto account the special, issues of’ child sexual molestauon,
rape within marnage, and the" ‘rape i which a male s the victim: In some states,
penally structures are being. reduced in’ general smce reform groups have found
- juries ungﬂlmg ‘tolconvict for.rape except in the nfost Serious cases bechuse pcen.ally
strugtures are currently too severe, Prlvacy for rape vncums, vicums advocate pro-
- graths, victim serice programs, and rapg preventlon and se]hdefense programs. are -,
discussed.- The Mlchlgan and Washington State ‘laws. are discussed as patterns of
successful change from the traditignal model. Appendices include a table summariz-*
ing legislation Jn each State;. a narrative summary of State legislation; the Model *
Penal Code; the M:chlgan, Minnesota, Washmgtou, and: WISCOﬂSlll State statutes;
+a selected bibliography; and several sample deﬁmuo‘?s of-rape, - t e

a %
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R - | 'PREFACE
« "This project is one of the products of a 2 year wesearch plfqgram, funged by
. the;Law Enforcement Assistagce Administration, National Institeté of L 'En—
foy!ement and Cnmmdl Justicg, and conducted by the Battelle Law
Study Center in Seattle,: Wasliiggton. The report analyzes_the principle legal“issues
¢ involved. wit® the crime of rage, as well as provldmg a summary of the contcm-
_ -porary rape laws in each Jurisdi tion jn'the Unlted State& ’

. The need for a document dff this type is clear. Durnlg the pdst 3 years there
has been a $pate of legislative dctivity regarding rape throughout the United States.
The rapidity and" volumc of legal change in many jurisdictions has been such tlfat
those cogcerned with the law fevision process within individual ]urischcllons have
had only limited &nowledge_of developmenls occurring beyond their own gco—-
graphic boundaries. This lack jof knowledge ks made it dlﬂ"lcult to reach conclu-
sions regarding the direction 1aw revision should take, It is hoped that by examin~
1ng~the major issues at stake when effecting changes in rape laWs, and by summar-
izing the changes already undeftaken in each of the states, this report will a‘smst in

the revision process.

While the repott addresses fopics which are of substantial legal complemy,gll s
believed that the audience fop the document will include many pessons without
legal training who- ate concerped about the state-—-qf the criminal laws relating to

rape. Thus, footnotes and citations have been kept to a minimum throughout the
text of the report, and .lech cal, and obscute legal language has been avoided
wherever possible. Reada ility ‘has also dictated that rapists"be characterized as

- male and_victims as fem: le, [although other sex-indicative pronouns have been
avoided. Sex-lndlbauve pr in respect to the rapist and victim seem approprL
ate since+rape has “been: trafitipnally defined in terms of male ofienders and female
victims. Furthermore, despite {some recent definition changes which make rape a

" sex-peutral crime, the fact refnains that virtually all seported offenders are male

their victims aré femals - . T




CHAPTER 'l INTRODUCTION

. 4

~
K
~ ‘

Fhe probfem o,f rape is rapidly approachmg ep:demic propomons Michigan legis-
“lators have’ aqunique opportunity ard a pressing responsibility; immediate legal
reform (is needed] to preveni the rape epidemic before it happens. Legislators have
the pawer that no single concerned citizen, and no women’s organization has the
power to say 1o an entire class of potential eriminal offenders that violence in the
form of sexual assault is not only anti-social but also will result in certain punish-

meni.

T

. . /.

-Th% statement above exempliﬁés a concern about
rape laws expressed in recent years by women's
groups in ]unsdlcllons throughout the Unitcd States.
Responding to this concern the Michigan legislaturc,
along with the legislatures of 36 othcr states, has
enacted laws.in. the¢ past three vears affccting the
crime g&tap,c Michigan’s legistation represems the
most comprehcnsive revision Of rape-laws allempted
in the history of-the state, and almost certainly i in) the
country at large.? Becausc of its comprehens:vcnegs,

the Mlchlgan measure has bceore the focus of major é

_ fational -attention. Although not adoptcd in its en-
tirety by any one jurisdiction, the Michigan statute
has been, or is being considered, a basic modcl for
-the reviéioh of rape laws in at least 12 states.

Whatever the model evemually uscd by a state .

affecting changes in its rape laws, certain common
issues must be considered by those concerned with
lhe draftmg of new legislation, Essemlally, these
) issues fall into two distinct categories: issues of defi-
nition and issyes of proof. Under the former " cate-
gory arise qugstions about she nature’ of rape: the
types of rape to be punished by the criminal justice
system; the standard for deterniining whether the
" crime had taken place;, and the sevcrity .pf punish-
: ment to be attached to different forms of rape. Ques-
tions affecting matters of proof involve considcration
of the kmds of cvidencc+to be used {o prove or dis-
prove 2 rape charge For cxample, should a rape
charge. require corroboration?; 40 what extent should
a victim’s prior sexual history be a relevant consid-

. Without pronqot pcnon on this crisis Hundreds of people will be assaulted
while lhe assaulters continue o go virtually free from
Thls certainly far ovitweighs the uncertain benefits of

ty threat .of convietion.
re years of deliberation.!

~—~Michigan's Women's Task Force on Rape .

eration in determining whéther she consénted?; and
under what circumstances, if any, should a wcum un-
dergo a psychlatnc examination?

The discussion which Tollows«n immediately suc-
ceeding chapters in this report is primarily centered
upon matters of definition (Chapter,2) and of proof
{Chapter 3). The concluding chapters review special
issues affecting victims of rape (Chapter 4) and the
process of mplememmg change in rape laws (Chap-
ter 5). Before turning to the substance of the report,
however, somc introductory comments regarding t

* ‘rationale, scope, and initial impact of legislative ac-
- tivity on rape should 3ssist in placing these later

chaplersmperspectwe ) PN
.

1 I Why Change Rapo Laws? |,

The quotation provided above from the Mlchlgan 5
Womeén's Task Force on Rape refers to a number of
ratigpales for desired change in rape laws? the “epi-
dcmic proportions” of the crime; the negd for a more
effectige deterrent to Yape; atid the lack of convic-

_ «tions/ of offenders under existing rape leglslalwn

Thére is no doubt that these are among the most im-
portam reasons voiced by those seeking revision of
rape laws. The startling increase in the incidente of
rape can be seen from Table 1. During the past_dec-
ade rape rates have more than doubled, the pa:e?%?"
Jincrease becoming more rapid since 1967 and in'the
early 1970's and reaching a speed which has out-

stripped all other major categories of violent crime,




Table 1 '
Index of Porcible Rape in the ({nued States ' -
(196019751

Rate Per 100,000
lghabilans

96 .
94 -
9.4
9.4
11.2
121
132
140
159
185 .
18.7
20.5
2.5
24.5

" Nuftiber

17,190
17,220
17,550
17,650
- 21,420
23,410
25,820"
27,620
31,674

37,170
37,990
42,260
46,850
51,400

. §5400 262

,_,55 090 263

*Source based on data comamcd in annual volumes of-
the EB.L Um!arm Crime Réporis, 1960-.1975.

"|"Concern about the inadequate dcterrent capacity
~of cxisting rape laws has been".based not onl

scalating “$tatistics but: also on the poor recor®® of
tHe criminal justice systcm in apprehending and con-

victing those. who commll this type_of crime. While
nationally police agencres rcported to the FBI a rape
clearance rate by arrcst of 51 percent in 1975, a
Battelle Law and Justice Study Center survey of a
sample of 200 police departments around the coun-
try. revcaled wide disparitics in both ratcs of cloar-

ance, and in thc methods used to calculatc these,

rates.® Similarly, disparitics werc $ound in filing and
conviction rates for rape listed in a survey of prose,
cutors.! According to FBI figures obtained in 1975,

58 percent of allLadults arrested fot rape wege prose-’

cuted for this offense. Fortysix percedt of these
- prosecutions resulted in” acquittal or dismissals; 42

percent with the conviction, of the substantive offense;

. and 12 percent in convictions for Jesser offenses.

However, as part of this rescarch, rape cases from °

Awo major jurisdictions werc analyzed. As illustrated
in Table 2, these data vividly illustrate thc extent of
case_attrition at each stage of the criminal process.
Of the 635 rapc complaints reported, 167 suspects
were 1denuﬁed but’énly 45 were ever charged with |
rape or attempted rape Ultlmately, only 10 suspects
were' convicted of rape ,or attempted rapc teprcsenl-

mg lcss than 2 percent of the total rapes, reported.®’
s

JFor the wbmen s groups who have been the prime
lobbyists for changcs in rape’laws in states through .
out the union, soaring rates of rape, coupled with
poor rates of apprehension-and conviction of rapists;
haye provided substantial backing for more funda-
mental criticisms of existing rape legislation. Of par-
ticular importance and mﬂueﬂce has been the move-
. ment to cffect change in the stams and role of women
in our ociely. In this context, the definition and ad- y

" ministration of the laws relatmg&o forcible rape have -+ |

achicved a speclal mgmﬁcance among the vangeard.

of those issues affccting women’s rights. Many women

regard this part of the crindinal law as a meats of

pratecting the mvlolabllny of a mgle’s property rights
rather than the mlegnty)ol:‘ a female’s body In. the
* words of KatedMillet, “traditionally’ rape pas béen

* vicwed as an offense one fmale commits<pon another -

—a matter of a@smg “his “‘woman’."® According to-

this view, a male-dominated system of criminal jus-

‘tice sustains thlS attitude, refusing to Pprosecute or
y convict all hut a handful of rapists. Meanwhlle the’

“.victim of rape is subjected to a host of mdlgmtlp?al

the hands of the pblice and other system personnel.

. * hd [%

*

1.2 The Sc.ope of l.egislotive ‘Change

~ The raplchty with which the crime of.forcible rape
-has become,lhe focus of national-gftention and con-
- cern has almost cerfainly caughl many people by sur
prise. The criminal justice system has been struggling
to catch up with the momentum for “action and
change: Many proposed or effected reforms of the
substantive criminal law have been matched by nu- .
merous attempts to strengthen ¢he capabilities- of the ~
. agencie's'. of criminal justice to deal with rape and re- ’/‘_
lated crimes. Across the nation new and innovative ~ %
‘procedures’ are being developed apd implemented to
facilit apprefension and convicuon of tapists
and reduce the incidence of rape.

" Within the legislative ‘arena the s®pe of the
changes efiected has been both broad and. Yaried. |
Appendix A pro{vtdes an’overview of these cha,pges -
, On a statesby-state "basis. In generaly the trend his =

been to adopt new and wider deﬁmu ons of rape whlle .
relaxing proof requirements for thé crime. Frei
quently, tape has been redefined & 2 bl;pader, ex-
'Uﬁtf:fral assault or bauery, with different degrees de-
pending, gedefally, on the dangerousges of thé wir:
cuinstances of the assault or the kind of assault. Some
states, likg Michigan, have abandoned entirely the

traditional law of rape in favor of new sexual offenses ,

a1_1d a new legal terminology to define these crimes, |
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TABLE"2-
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CASES THROUGH THE CRIMINAL JUSTICE SYSTEM

*
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Under the rul!ric of proof changes, corroboration
requlrcmcnts have been eliminated or minimized in
many states. Statulory changes have also tended* to
restrict the admission of -evidence of priox sexual

T conduct on the part of the victim and to abolish the

mutionary instruction, a traditional warning to the

jury that thc testithony of the complalmng witness in [/b

a rape case is suspect, and the chastityinstruction,
whijch permits the jury to fifer thata woman who has
dnce consented to sexual intercourse is more likely
to consent again. Further developments have been to
"_mandate special’ training programs for police and

special medical procedures for the' examination of _

rape victims. In addition, some states have begun to
‘provide . for hlgh school-instruction in sélf-defesise. *
" Although an fearlier trend toward protecting the rape
victim from public, exposure could be noted, that
+_ trend has largely -&qfappeared in thé wake of several
Supreme Court cases which have expanded freedom
* of the press in respect to crimjnal proceedings.

by itself, will not'have the anticipated favorable im-
pact upon rates of commission of rape, .or rates of

apprehcnsxon and conviction of rapists.
More will be said about this issue in the conclu.d-
haptey of this report. But it is clear that one of
gliy-producm of the spate of legislative activity has
the creation-of substannal ccmfumon and uncer-

tainty rcgardmg the scope and value of many new ¢,

tape laws. This confusion and uncertainty cam. be
partly attributed to the speed with which many new
laws have been passed by ‘legislatures. The more .
typical and traditional process for effecting major
cltanges in the substantive criminal law has been '
-_bypassed. Allﬁugh the traditional process can on )
occasion be rightly criticized for producing. an’ un-
.reasonable delay jn instituting law reform, it does
permit adequate discussion and glebalc before change
is enacted. It is beginning to be realized. thal changes
‘have been made- in rdpe laws which were barely-
understood by those drafting new fegisfation, while

13 The Impact “of Legislative Change

In their statement to the Michigan legislature, thc
Women’s Task Force on Rape expressed the belief
that new rape laws would, among other things, pre~

“.vent a “rape epidemic.” The Michigan rape law has
now .been in force for 2 years and the question may

"+ be asked whether the legislative change has pre-

“vented the “rape epidemic” feared by many women.
Regreitably, a fack of basic statistical data, coupled
with the still }n‘mted operating cxpe rience gairied with
the Mlclugan law, and the new laws in other jurisdie-
.. tions; nrakes ahy preclsc assessment of its impact -
, upon the issue of rape virtually impossible. However,
.certain trends in the administration of new rape laws

* around the country at large suggest that legal gﬁléngc,

the effect-Sn”other-areas-of criminal law was ignored

or neglected. Further; the potential impact of con-
stitutional law was underestimated. These deficien-
cies and uncertainties’ now’ carry with them the dan-

ger of a badklash efféct against rape victims, espe-. L

cially if new legislation is found unconstitutional and

.0ld rape law is thereby entrenched with new vigor.

With more rape bills in legislative lioppers, and

with challenges in the courts tqy frcshly revised rape .

laws, the time seems opportune to explore in some
- detail the major iSsues at stake in this important area
of social and legal concern. It is hopedithat what
follows in this report will assist in clarifying matters

- of substantial legal complexity which must be con-

fronfed by those “nshmg to effect changes in, rape
laws

: .Nores"' IR

t Nﬁchig;n Talk Force on Rape, Background Material for
a Proposal for Criminal Code Réform to Respond to Michi-
- gan ’s Rape Cﬂsns, 1973, 1. .

7 See generally Ben Dor, Jan. "Justice After Rape: Legal
Reform in Michigan” in Walker. Marcia and Slanley Brod-
sky (eds.), Sexual Assasilt, Lexington Books: Massachusetts,
1976, 149-161.. The Michigan Ieglsiallon is reproduced in
Appendix B, .

4

* Forcible Rape: A National Survey of the Response ‘of

Police. Battelle- Law and Justice Study Center Seattle,
Washington, 1975, 45-47. - .

* Forcible Rape: A Natishal Survey of rbe Respom of

- Prozecittors. Battelle Law and 3us({cc Study Center: Seattlc.

Washmgton, 1975, 51-54. -

s¥hese data were obtained from Kirig.County (Seatile,
Washington, 1974) and Iackson County (Kansas City, M:s-
souri, 1975) -

+ Milet, Kste. Sexuai Poiidc: Avo
Néw York, 1971, 44

--1,\"

Books: EquinoX ,Ed:,
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GHAPTER 2. DE

2.1, The Commén'l.aw and the Model
Perrul Cod&

To eval te recent attempts to {edeﬁne the crime
is lmportam to understand” how ;it has
» traditiopdily- been defined as a criminal act. Rape
law devefoped through decisions by the courts, as
judges made case-by-case determinations of what
constituted the crime, This process of lawmaking,
known as the common law system, is an aggregate
of judicial opinions, each looking to and mcorporal—
ing prior opinions. In this respect, the common "law
diffeis from statutory law: thc common law evolves -

The courts, who had_to apply the consent stand-

ard, searched: for a way to decide whether-a wonian .

in fact consented. They’settled eventually upon re-
sistance, the outward ‘manifestation of nonconsent;

as the device for dqtermmmgihethe; a woman actu-
ally gave-consent.' Not surpris lngly, “the use of the
outward manifestation of .the* subjective state of
mind of thé victim proved an uhsure index to ;he\
conduct of rapists. How much resistance indicates’

nonconsent?” 2 Some states required:resistance to the ~.*

utmost -on the. part of the victim, a'standard subject-
ing a2 woman to great risk of death or_severe physical

. injury ahd one whigh few rape" victims could meet,

mumcammmw Teflects u._

F

generahzed case. d

-

Rape, at common law, is m;:lawfyl camal knowl-
edge of a woman, by force and against her will. Any
. sexual penétration, however’ slight, by the male penis
of the female vagina is sufficient to complete the
. cTime if the other elements are present. The co:nmon
law conceptuahzed rap€ as “carsal knowledge and
instifuted a resistance standard for the victim as a
méans of distinguishing forcible carnal knowledge
(rape) from.consensual carnal knowledge (fornica-
tion or adultry, depending upon the victim’s marital
status). All were"cnmes, but if the carnal knowledge
were forcible, then” the victim escaped ‘punishment
for-fornication or adultery.

. To the extent lhal Ieglslatures (fealt wnh rape law
at all up until the 1950, they did so only to codify

'. « what they understood to be the common law. Inter- -

* ‘pretations of the statutes which codified the "common
law emphasized the “again'st her will” element of the
cnrpe and thus revolved on whether or not the wcum
. consented to'ghe intercourse. “Force” ‘was percewed,
*,not as an independent elemént of the crimme, but as
‘@ means of showing that the act was without the
victim’s conse fit. Thus, the perpetrator’s use of force’
- became cnminal only if the victim's state of mind '

met the statutory requirement. The perpétrator could - ‘
2.3 henfomemagmahlmd*un_qnmiwould_hs:'___g'rhe_MadeLEeml Code was not_intended 0 bc l

comm:lted if the state could not prove additionatly
+. that the victite did not consent.

since most would choose rape above deathe

Most states repudiated such 2 strmgenl res;stance
standard, but_where uisodt resistance was not re-
mfed, great ‘confumon existed. Some cases seen‘ied
to imppse a reasonableness standard while others
stressed the decmqp of the womarr without mq.umn g
that her fears be reasonable. Still other cases necessi- ¢
tated only ‘sufficient resistance to make noncons( t

Jreasofitbly manifest. The amount of Hesistarice re-

quired dcpended upon all the circumstances of the
C&SC Wt . e

--\.

Faced 1 sfmh this confusion an attempt was ‘hade in - -
. 1962, in the quel ‘Penal Code, to effect a significant,
change in the common law definition of rape and

especially in the resistance standard. The Model
Penal Code wad an attempt by a distinguisifed group
of lawyers, the American Law Institute (A.L.L ), to

bring rationality and coherence to the penal 1aWs of *
- the United Stales ’ i s

.

- The sectlon of ‘the Code dealmg with sexual of-‘
fenses, maludmg rape, was first presemed to the

.A.LL in 1955, accompanied by an extensive com-
mentary.* It was not significantly changcd dn the

1962 final version. A copy of Article 213-Sexsal
Offenses of the Model Penal dee, and reIaled com- _
; mentary, is contained iri Appendlx C ) ‘

h

.typical of the Jaw in effect in- most: ;mnsdnctions,

. A e

s = although jt- .drew for its formulation upon the expen-

4
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ence of the states as wcll as on the common law. The
A.L.IL hoped ‘the Code would be adopted by legisla-’

~ tures in each state. While this hope has not .been
realized, many states began revisions of their crimi-
codes as a result of the ALI’s impetus and
N cledlpomons of the Mode! Penal Code in

X

ThétModel Penal Code sought to reducc the de-

eliminating the element of “against her will.” In its

gree ofl resistance required of the rape, victim by
Pplace w}& substituted a réquirement specifying that

Qhe perpetrator “compels -her to submit by force or"’
f imminent death, serious bodily injury,.

hy threat
€xreme p in or kidnapping, to be inflicted oh any-
..on.'é'n +

This  redefinition shifted the focus from.the \?ic- '
nms state of mind, as cwdenced by her resmlance,&

.o tha: conduct of the perpetrator. The drafters noted -
i elr comment, on_this scction that they were
avoid the requnremenl that.the" \\voman resist
tmost, However: they stated that “compels
) lt" meant that the woman -had to offer more

oken initial reststance.”

. h there was less e'mphasis on résistance in
the Mod Penal Code formulstions of rape than in
more traditional carnal knowledge statutes, resist-
ance remahch an important factor. The dquestion

L] [ .
when there is concurrence of an ¥nacceptable act
and 2 criminal intent with respect to that act. The

~unaeceptable act is called the acites reus; the criminal

intent is called the mens rea. In the traditional defi-
nition of rape, the actues reus is the unconsented-to
sexual intcrcourse and the mens rea is the intention
or knowledge of having the intercourse without the
consent. of the victim. Lack of consent of the victim
is ulnmately the characlensnc that distinguishés rape.
The concurrence of the ‘act and the intcnt requires

» hoth that the victim in fact not consent and that the

pcrpelrator know at that time that the victim did not

consent. ) ' )
Th three followmg situations illustrate this con-
© cept:’| U

(1) 1f the victim consents in fact, but'the perpe-
trator helleves she is not consenting, is this rape?
~The law says ‘no]’ since there is criminal istent, but
no act. The sexy mtercourse is consented to and”

_such jntercourse is not an unacceptable act within

the'meaning of rape. Conceptyally, this would be
regardcd as an attempted Tape. - . .

4

(2) If the-victim doés not consent in fact but the .
perpetrator believes she -is cdhsenting because her
behavior would lead any reasonable perSon to think
she was consenting, is this rape?°The law says ‘no’
since there is an unaccepta}le act, ie., unconsented-,

must be r sed why resistance remained central to 1 to sexual [intercourse, but-np cruu.ipal intent. 'In.

rape. It is 1mp0rtant to recognize that a resistance
standard reffeqess the perpetrator's view of séxual
intercourse: unless the vietim resists, (hc.pcrpetralor
may assume she is consenting. Resistanee thus oper-
ates as a commumcalnon from the victim to the per-’
petrator regardm her ‘intentions. But the resistance
standard "also pryvides an objective standard by’
which society, in the form of a jury determingtion,
can evaluate what id\inherently subjective-——whether

the victim consented) Consent is a frame of ntind,”

with all the conmtradict OnS. -blurred impressions, and
vague lhoughls that_any frame of mind, contains.
Resistance ig, a uscful oufward manifestafion which
15 more €asily evaluated By the perpetrator “and by
the jory. T’his dual purpose ©f resistance is of special
importance in light of the (r itionnal components of
a crimmal aet. . - -

2.2 The Relahonship Between Resistance
and Consent: The Unacceptable Acf and
Crimmal In!ei'il' - .

Legal theory has Iong held that a crime exlsts onl%

Ll

erimimal law terms, this is the ‘mistake-of-fact de-

fense; if the defendant is'mistaken in a fact which is
an element of a crime -and if the fact, as mis(ak"'é?r'i',

would make the conduet la-wful: then the defendant
has acted with lawful intent and no ‘erighe has been

comm;tted In California, a recent cou‘j\rulmg re-
quires an instructicn to the }ury that the‘defendant

must be acquitted if they find he reasonably be-

lieved the vietim was consenting. This holds true if

they also find the vietim did not in fact eonsent. -

{(3) If the viclj% does not consent in fact and

makes that lack of Consent apparent to any reason~
abl_e. person, but the perpetrator, being unreasonable,
nonethicless, believes she js wonsenting, js this rape?
In.the strictest scnse there is still no niens rea sinee
there is still no eriminal intent. In England, there
would be no erime eommitted in this situation In
the United States, however, such m;s(akes generally.
need to be reasonable and in most'junsdlcnons there
would be a rape in the instaneé of An unrasonable
mistake as to consent. '




the perceptlon of the victim, i.e., that the intercourse  guilty feelings of her actval conseptf He sees re-
was im fact not'consented 1o, and the perception.of  sistance more as her response to so€ietai disapproval
lhe defendant ‘of thal lack of consent. The problem  of consent than as a rejection of him. In the per-‘ .
that immediately arises is that, given the assumptions  petrator’s eyes, “no” from the victim means- “yes”
of many people about what is appropriate sexwal  and anything ambwalent or unclear is construed in
' behavior-for \men,and women, there will-be no  favor of consent.

i. criminal intent 'jn many instances where theré is an
unacceptable act. The wctlm will perceive the inter-
coursé as rape much more frequently than will the

Thusﬂhe deﬁnlllon of rape deyends upon both  view. resistance as—.. the vicﬁm's;:;g of avoiding

Defining rape in terms of the victim’s perspective -
conflicts with .society’s view of what is necessary -
_in order to punish someone for a crime: the perpe-

perpetrator. e . trator must commit an unacceptable act with-criminal

From the victim's perspeclwe tf she is nol con- ~intent. Because victims and perpetrators do not agree
senting to sexual intercourse, it is*tape. If the per-  on what is unacceptable, there is often no criminal
petrator accompllshes the intercourse by malglng her _intent in situations where there is an act unaccept-
feel guitty, by wearing her down with endless coax- able to the wcum Thus, the need to redefine_rape
ing, by ignoring her verbal protestations, by plying. may require.a resolution of this ﬁ.lntiamejllal dis-

. her with ltquor, or by simply going ahead in the face  parity. o0 ».

of “her failure ta indicate consent, she thinks ‘it is

rape. Thus, what to many has been condoned or

guf]::,s?dul:: da“ of court{hlp. is considered rape -victim’s behavior (resistance) or state of mind (lack

" of copsent) to the raplsl's ‘condude {force). To this',

. The victim may see lhe perpetrators deternina--  end, several states "have recently défined rape in.
tion. to hdve sex with her as too powerful to: resist,  terms of criminal circumstances which emphasize
perhaps accepting the consequences of. intercoltse perpelrator'conduct. Eight states, o date, éliminated
as a punishmient for being in the sitvation she is in+  the word “rape” and created a terminology, such as
orsbecause it is the ‘only way to end an onslaught * criminal sexual assault, connotaung a crime dqﬁned

" of psychologxcal intimidation. If.she is in a snuaqu by what the offender d!d In otder to broaden further
where rape.is possible, she is likely to be where  the concept of rape, many states have made the orime
sectety condemns her for being in the first place: in  sex-neutral.” These states have proscribed several
her apartment ilone with a date, in a parked car,'in  types of sexual attacks which do not presume male
‘. & man's bedroom, ii a lonely wood. Accepting the . perpetrators and female victims. In ai:ldiifgn several
guilt for her situation, she may assume responmblhty states. have classified, “rape‘ into various degrées
fo; the rape as well. * which are djﬁ'erentaaled' by the- seriousness of the

. . offender’s conduc! Each of thesc developments is
The common belief that there.are substantial now consldered iti more detail,

num rs of false rape-complaints might pamally be ) 1‘ ) .
d to the victim’s perception of rape. The law " ",
someuxmes rejects as a “false” rape complaint what 23 Crimmcl Circumstance Daf“"'ms

the vietim considers to be rape. Sexual intercourse of che - -

Recent developments in rafpg.redefﬁ'lilion have*
focused’ on the need to wm--attention from the

*

"4
accomplished without the victim’s affirmative consent ™ Tradmonally, rape has been defined in terms of
-or by means of .coercion or intimidation is rape in  sexual intercourse, plus lack of consent, plus crim .
the eyes of the vicnm, but. it may hot be criminal _inal intent of the perpetrator. Most states which
under traditional rape”law, or m the. eyes of the have’ Tedeﬁned rape in recent years have avoided
' perpetrator : the- ‘consént issues altdgether. These states. have
attempted to define. rdpe as sexual intercourse under
circumstances which require the conclision that
there was both criminal intent and lack of consent.
With this type of -definition, there is no need to in-
quire into  the vigtims pérception. If the sexval
e inter¢ourse occufred: under a dangerous criminal
‘Even the victim’s resistance does not always create  circumstance, then an obfective standard, has, Been
a Jape in the eye of the peppetrator. He tends'to  met and it does not matter whether or not the victim

The perpetrator tends to define rape in terms of
*.thé woman's conduct in response to his advances.’ -
" ‘He assumes that she is consenting unless sho resists
ph'Vsnca]ly in a clear, unequivocal, pcrhags wolenl
communication’ of nonconsent.




consented. Tn fact, the law .does not allow her to \stan dard still encQmpassés «a narrower range of con-
consent under such a circumstance. A determifation uct than what the vlcnm rceives to be rape, since
has been made by the legislature that consent,in suak it focuses only on the most dangerous rape conduct.
a sm.latlon is too dangerous to be sanctioned. he dangerousness of conduct is certainly arationale
fof aggravatistg an -0 ense*ln ferms of sentencing,
but it is not,’in -terms of rape, germane to the nature
".of the offense. Con,ceptually, rape should not be pun-
ished only when some daiigerous circumstance in
.additién to the rape exists; olh’erw1se Tape becomes
*a. non-crlmc. an act’ pumsﬁed only when @'l'ére is
(1) sexual lnterccﬁ%e accompllshed by mieans soine other crime being phnished in any case. Thus,
of a weapon or through physicaf injuryor lhrough the definition of rapg must look beyond those situa-
threat of harm, Y, N tJ.ons which are conclusiVe of lack of consenL.

Thls redefinition of rape reqm res a careful delinea- -
tiony of criminal c:rcumslanoes' 50 that there is no
Qver\lap into soctal interactions which spcicty might
permit if there were consent. BOSSIbIl!tIeS for such
cmnmal circomstances |nclude' @S

(2) sexual intercourse accomplished with a vic-, The definitd rape can expand concéplually
uhder a certain age or i a certain relationship, beyond circumstances which are conclusive' of lack
blood or authority, with the perpetrator; ) "-of consent to circumstances where consent is pos-.
sible, although unlikely. Examples might include
~ sexual intercourse acgomplished by means of physlcal
restraint (bondage) or by the administration of drugs
e e _.__*_wlth_lhe_\nctlm-s-acqulescenoe “Fhese-instatces—are
(4) sexual intercourse accomplished in the course  not so. dangerous as to preclude the possibility of *
.of a kldnapp:ng or burglary; ——— > consent. Sexual intercourse mlghl be presumed to-
' be rape udiess the defendan affirmatively s‘hows that
the sexual’ 1nlercourse was consensual. IA practical
terms, if the jury finds that there was 1nterc§ourse plus
. . criminal’ citcumstance, plus consent, théy must ac-
Such\ crirmal circumstances can either be ile%ized quit. Thus, conseng can be concu¥rent with the crimi-
as an\inclusive list or be used as illustrative of the  mnal circumstance and, if 5o, then no crime has been
[ circumstances which rendet the .sexual . committed. Consent is an, affirmative defense, but its

Y - % L. lack is not an element -of the crime..

(3) sexual intercourse aocomplisiled with a vic-
ti who is untonscivus or has had drtlgs ‘adminis-
tered to her without her consept'

(i} sexual 1nlercoursc accomplished. under C.lr-'
stances; reas.onabl)r calculated to coerce t'he victim
intdl submission,

~ There are substanual advantages to a “criminal E\ren Elhls broadening of the definition does not ,
circumstafices” definition of rape. If consent is not  include all nonconsensual intercourse. To the extent
. an element of the crime; then mistaKe as to consgnt + that there are other circumstances too varied to de-.
is not| relevant and the defendant will not be able  fine in advance or too ambiguous to indicate on the
lo escape responsibility for his acts by convincing a face t there is no consent, there remain situations .
at he thought the wcum was consenting. More  wheére the victim does.not consent and the perpetra-
critically, |f‘consenl is not ag issue, then priér sexual 13F kndws or would know that sh.e_:s not consenting,
condudt of the victiim is not relevant and is not ad- To include these situations, the objective standard
nmissible on that issué. Generally, the criminal cir- » ;_must be abandoned and. the law must look solely to .
model permits.«a much broader.slanda(d’ the sub;ectwe state of mind of the \rlcum, as wel}'
for rape than the reS|slance model,. which, focusect * as the subjectife state of mind of the defendant. )
narrowly on the .victym’s conduct. Furthermore it Here, lack of consent js restored as an element o
provides clearer, m objective criteria than the .. the crime, but’ there is no additional standard: no
consent slandard( whlch allows dlﬂenng perceptlons resistance and no criminal circemstance Is here
by the victim- aﬁd the perpetrator to negate crimi- rcqulred
na]lly Thus, the criminal, cir¢umstances mode! com- .
bines advanfages of"thth the resistance standard, in *

'stadoes conclusive of lack of consent to circumstances
that it is objective, ¢ and the tonsent standdrd, in that - .
'-presum ve'of‘lack-of’consem‘a‘nd"ﬁnall 1o tack < of
it covers a wide: scope of non-consensual scxual pti y o fack of -

duct, © Sy - consent—include the range.of cénduct in which
conduct. ¢ ' there.is both ‘an unacceptab]e act and criminal intent,’
Despne us wxde scope, the cnmlnal clrcumstances Hawever. t*'nc problem of\ varylng perceptlons be- ¢

These deﬁnmons of rape—fronf cnmlnal circum-

LI
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“ o __ﬂptdﬁmpeihas_heemneplaced_by_ct:mma]rs;ema“ 1

tween the victim and the perpetrator remains. Many
unconsented-to sexual” acts would go unpumshed
where the prepetrator believes there to be consent.
These- acts arise largely in situations where the
victim feels coerced, intimidated,. overpowered, but
the perpetrator feels he is engaging in agfressive,
but-legitimate, "seducuan. :

The only way to expand the definition of rape lo

include these situations is to presume all sexval ..>

intercourse to be rape, that presumptior being over- .
come only be demonstratingr uncoefced consent
clearly communicated by the victim. Such a definition 1
may appear shocking on its face and so dl\rergent
_-from, current Societal views of seduction and court-
ship as to preclude its legislative enactment. None-
theless, it is strongly suggested in recent legislation
like that of Michigan.

The M:ciugau Crimingl Sexual Conduct Act. The

" importance and- national impact of the Michigan . -

The £ 'Iure of the Mlchlgan statute to mention ihe
ellmlna’;lon of lack of consent as an elemenl of the
ctime Mmay prove a serious error. Fifteen Years ago;
for example, California adopted a statote which
eliminated all mention of consent and Wwhich defined" .
rape in terms' of force and a medified resistance
stappderd. Even with a reduced resistances standard,
the courts quickly interpreted subjective lack of
consent as an element of the crime; redsoning that *

the Very nature of rape demanded lack of consent®
since, btherwise, the intercourse would be consensual -
“and, thus, not rape. Without a resistance standard,,
courts are even .more likely to- bring a consent’
standard back into a statute unless the, statute speci-
fies that lack of comsent is not an element of the
crime: Even if lack of tonsent is not re-established

. as an element of the crime in-the Michigan statute,

the status of consent as a defense is certain to creale
problems of statutory ‘interpretation.

- Criminat-Sexual -Conduct Act-has-been ‘mentioned - —'Pwo-possxble 1ﬁ?$rprelahans of the ;i}"ams of <on-

carlier.® In some senses, the Michigan bill is a prose-
citor’s nightmare, It is very long and complex, not
only.because it repeals nine other stalutes, but be-
cause. it creates an entirely new vocabularly, part of
which is‘ defined ‘within the statute, and part of
“Which is left to the courts to .interpret. Others
 interested in:following the Michigan model have
had to examine the language of that bill carefully,
since terms uséd in Michigan may have very diff
meanmgs in. other states.

Under the new law, four degrees of criminal sexual
conduct are distinguished, dependent upon the pres-
ence or absence of (a):sexual penetration or contact,
and (b) ed aggravated circumstances. The.
- four degrees can be'illustrated as follows:

* - 4

[ " ‘.

Pene- vating

“tration  Cantact Circum. Mzximum
Required Required stances - Penalty
X X Life °
X 15 Years
J15§ Years
2 Years,
$500

The Michigan statute represents 3 rad:cal depar-
ture from common law rape. Both penétration an
contact are sex-neutral and’ broadly defined. 'Th

Criminat

Sexual

Conduct
Fi:sg Degree
Second Degree
Third Degree
Fousth Degree.

. X
X
X . .

“defense has legitit

- argument for

sent*as a defense under the Michigan law -are: (1)
conseﬁt can be eliminated as a defense or (2) con-
_genl can be regarded as an affirmative defense which
gan excuse the conduct even’if all the elements of
the crime are present. It is a markeg weakness in -
the Michigan law that it'leaves the crucial determina- -
tion of the differences between these two views to
the courts. "For example, under 5. 5206(1)(e) of
the chhlgin law, criminal sexual conduct in the
first degree is committed if the perpetrator engages
in sexual pgnetration while armed with a weapon or

' any article used- or fashioned in a manner to lgad
L the victim t reasonably beliexe it to bg a weapan.

I consent is\not a defense, then the victim cannot
legally' consent and thereby legalize the perpetrator’s
" conduct if he i armed. If consent is a defense, then .
the perpelratpr n claim that, although he Wwas armed
with a weapon, the victim in fact consented and. .;he
weapon was nof \responsible for, any eoerCIon In
this situation, the yse of consent as af affirmative .
y in view of the fallure=o the
the victim need éware of
the existence 6f the weapon. There sok a strong g
i .conse defense where the victim
knows the weapori is thebe, as on a camping trip, but
there Is reason to believe, she was not: coerced by
its use. Thus _courts might Be inclined to assume v
-consent is a defense’ to’ the’¢rime.

statute to specify

Conduct," the resistance requirement bas been ex-.
pressly eliminated, and consent is nowllere men- _
B um . Lo " .

Under 5.520b(1)(f) of thé\Michigan law, how-. .
ever, criminal sexual conduct in\the first degree also..
‘accrues to-the accomplzshment of ‘gexual penelrauan




through force or coercton where the victim is injured.
At least in situations where force and injury are
substanttal, the use of conserit as an affirmative
defense 15 destructive to tnmihdl circumstances
standard. The jury coul
clear indication of force,
.ribs and.split lip, they can™find that sk consented
5 10 the “intercourse and they must thereby acquit
“the defendant. The worst travesties of justice in
- terms of rape law have occurred precisely because
* the defendant was permitted,to show that consent
and force and injury could be concurrent. The
Michigan statute does hot specifically prevent the

continuation of consent as a defense in situations -

where it appears entirely inappropriale

The faiivre to ‘deal with consgnt lS aggravaled by
the definition of ctiminal sexual conduct in the third
degree. The Michigan law establishes this as a felony

" when sexual penetration is accomplished by force.
——Jf force” js_meant_in terms of its_common jaw —lessnesa Mistake of fact, in this instance, is.a.defense.— -

"definition, then jt means force sufficient to obercome

resistancef thus, indirectly, the resistance standard

returns. If force means any ap'plication of energy,

then all sexual pepetration involves use of force and

is criminalized by this section..The problem is some<
. what tinimized by a reference to/5.5206( 1) (f) (i)
. Ao, (v) for suggestions as.to what foyce means, but__
it also leaves open the possibility of a brodder
" definition ‘by stating that force is not limited to
the circumstances outlined there.

Under the Mjchigan statute, the possii:nililyr exists
. that consent might be. permitted as a defense to any
of the sections of the law. The difficulty is that it
may ‘bé desirable to have consent as a-defense to
somé forcible penetration situations, since force
theorétically encompasses, all types of penetration;
on the other hand, it.is undesirable as a defense
when the force is sufficient to disallow the conclusion
that force and consent exxsted concurently. With no
. indication in .the statute itself as to_when ‘consent
may be a defense, thére is a real likelihood that
consent will be permitted as an affirmative defense

" - in all*instances, except where consent is factually

. irrelevant, as with statutory rape based upon age.

 The Washington Rape Statyie. In 1975, the state
of Washington enacted a siflite retaining the word
“rape” but broadening the definition to include three

than Iooklng to’ itemized criminal circumstances, as
. does Michigan, defines rape in terms of a broad
- resistance standard. Rape exists when sexual pene-

r

10 . .

-‘-& »

¢ told that, despite the.
ite the victim’s broken #  anothed person or in fear that she or he or andther

. muricated conse
circumstances. 'I;hqre 15 no need to show coercion, .

tration is accomplistied by means of “forcible com-
pulsion.” Forcible compulsion is defined as “physlcal’
, force which overcomes resjstance, or a lhreal. ex-
ed or implied, that places g person in fear of

or physical injory to herself or himself or

pers il be kidnapped.”' Thus, it represents a
broad objective standard, which includes resistance,
but replaces tradluonal lack of c‘onsenl as an element
of lhe crime. <y :

The treatment of consent as an element and a
defense is ultimately left to'the construction of the
Washington courts. The Washington statute does
give some indication of its intention to eliminate
consent except in the second degree of the crime.
Section 9. ‘?§ 160(1) of the ‘statute specifies that a
mistake-of-fact defense. is. applicable in the second
degree of rape where lack of cosent is based solely
on the. victim’s mental incapacity or physiocal help-

which the defendant must prove y a preponderance
of the evidence. Presumably, by itg specific reference
in second degree rape and lack of

mistake of fact as to consent is not a

first or third degree of rape. If mistake of fact is not
a defense, the crime is one of strict, liability. Where,
as in the first-degrée, the -perpetrator accomplishes
the sexual penetration through force.and- kidnapping,
he cannot.claim that he was mistaken in thinking
there was consent. or that she was accompanying him
willingly. Tradmongl mens rea is established through
an objective determination lhal there caibe neither
consent nor a mistake asto lack of consent where
sexual intescourse is accomplished through forcible
compulsion.

This interpretation of the statute is, however,
somewhat conjectural. The statute does not explicitly
state that consent is not a defense to the first degree
of the crime, vbhere forcible cornpulsmn is the stand-
ard. Furthermore, the status of consent-is confused
by the third degree of the crime which relies upon
lack of consent as-the standard for the orime. Section
9.79.190(1) of the Washington law punishes all

_sexual intercourse accomplished without the consent °.

of the victim if that lack of consent is clearly ex-

‘pressed to the perpetrator. However, consent is de- .

fined in terms of affirmative, commumcaled consem

without aﬂirmatwe, com-
, regardless of the nature of the

intercourse a

—*——— —degrees-of- mmwwlngonmmummablywxgmg,mﬁhe
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" resistance or mumldatlon lhc slate must prove only

that the vlcnm did fot commumcate consent tQ. the ~

perpetralor ahd that herﬁack of such cohunumcauon

was clearly expressed In the absence of a cmmnum- + rejecfion.. . .

. cation of onsent, the perpelrator must prcsume
“lack of consent. . . ‘

There is some amblgulty in the WO'I:(ang “of the
third degree which rénders this.intetprétation prob-
lematic. It se2ms strange to talk'about “expressmg
a lack of communlcatlon If the woman. does nolh-
ing, if she remains totally unresponsivé and. mule is
she “expresmn"‘ her lack of communicated consent?

The poml.ls unclear L .t

Presumably, if the victim in Yacl does not give
her communicated~consent, then the defendant can-
not claim that he thought, mistakenly, that she dld
indicate consent. Her failure to give conserif estab-

. lishes the crime without rcspect to his criminal intent.
___Although sfnct.liablhty in"the first degree- -follows
from the definition of torcible compulsnon strict
liability in the third dégree of the trime has ques-

uonable fationale. One can reasonably conclude ‘

that thexe is criminal intent -where. there - is the use
* of: phys1cal fotce overcoming- reslstance, 11 is less
clear that there is conclusively criminal mlem when
_the victim _ does not actively commumcate consent.
In fact, it has been suggested. that gonsent be ob-
tained in writing before engaging in intercourse in
Washmgton .

The Wisconsin S;xuai ‘Assawdr Stature, Wisconsin
. has adopted ‘a four-tiered “stxual -assault” sthtute
which pumshes both penetration and’contact crimes,
.eliminates the resistance standard, and incorporates
a-criminal circumstances standard in addition to tie
subjective *“lack of consent” standard.® The explicit
retention &f lack of consent as a major element of

“the crime includes & definition of consent to mean -

words or overt action mdlcatmg freely given ‘agree-
ment to sexual intercourse or contact. The first and
* second dégrees punish aggravated sexual penetration
and' contact as Jong as there is no consent. Thus,-
evep under the circymstance of rape -resulting_in
‘sévere injury, the victim can theoretically consent
and negate the criminal aét, This retention of con-*
sent means also that the mistake-of-fact defense as
to that consent still exists, The' thirg and fouith

degrees of sexual assault punish séxual intercourse "

oL overt actlon, lndlcates freﬁy given cqnsem. Such
conlacl constllutes a crmle if the"recipieit remains .

“* mute dr -unresponsive, even i there is no overt

. ;"’ -
Although this definition incorporates the victim’s
percepuorr'of rape, the problem remains that.the

+use of consent, even as redefined, means that juries

can find consent in situations where hlghly dangerous
* conduct has taken .place. It also retains the commop-

law focus_on the victim’s behavior rather than the -

defendant’ s. n Wisconsin, a jury will be instructed
that they must find lack of consent in order to convigt
under most sections of the new law. In Wakhington, °
such ah instruction is appropriate only in the third

, degree rape, Since Washington’s third degree is‘a

“lesser-included” offense to-fitst and second degree _
rapes, however, the inStruction' on consent’ will be
~ given even if first or second..degree-rape is charged. -
Washington jliries will be asked to apply a consent:
standard only if they do not-conyict on the first.or
second degree charge. It ‘is doubtful whethér they
can suspend the cansideration. 1f they cannot, the
Washington and Wisconsin stélules merge ox the
issue of consent. \ Vel /

Thus, Mlchlgan, wnth its ehmnnatmn of lack, of;
«consent as an_element, Washington with its partial «

exclus:on, and Wisconsin with retention of lack of
‘consént as redefified, offer a speetrum of ways to

" deal with consent. The more that lack of consent

4EXIsT coneurrent with
‘Washmgton statuge, if_

forms the basis of the crime, the-broader the conduct
which can be -punished, since lack -of consenl looks -
0 the subjective state of mind - of. each victim, In- +
contrast, the more that lack of consent is €liminated
as dn elemént, the less the likelihood that dangerous
conduct will be pumshed Ssince consent is foupd to
nduct. Conceptually, the’
ed-as to when eOnsent
isa defense, may: strike the necessary ‘compromise’
by ellmmatmg consent as. dn element and defense”
in-its aggravated rapes where attention can be fo-
cused on the rapist’s conducl, -while retaining it in-
its Iessér degrees of rape where the rapist’s conduél'
may bé more amblguous i .

2 4y Ru , -Sexval Amwlt or Criminul

Sexuu!; Conduef? : .
S,ev; tes mcludmg Wisconsin, -have recently

of contact accomplished without mﬁmmﬁeﬁnmmruhmtymmw—as

biguity of Washington's termmology Yclear expres-

: sion” is corrected here. It is 3 crime in Wisconsin a

to have sexual contact unless the reclp:enl by wo'ﬁls

a specific ¢rime and creating a new crime which fits
, generally into assault and battery concepts. Séveral
‘othér stales are currently consdermg such measurés.’
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& Assault s deﬁned as an attempt to inflict are un-

sented-to touch upon another person, and battery
isdefirted as the touching itself. "Conoept.ua!ly, assault

uqhmg is involved, more closely approxtmates the
_tuaI crime of rape .

Tradmonally, battery is a mlsdemeanor punished

ly as one of the least serious of crimes.-Even

vated assﬁzlt of battery statutes usually cany’
1 Wer penalues than Tape. The emphﬁsrs of these

X IS " ]
The problem wrth the assault/battery concept in
pect 1o rape is that the seriousness of rape dogs

activity between unmartied persons‘ is lawful, then
consent would be a detense to a ‘rape even if it were
- classified as a battery -

Recent statutory 'revlsrons which consider “‘rape”
as, crimes of “sexuél assault” usually share little
with traditional assault stafBifes -except the conno-

tation of force and violence. This ¢onnotation may -

‘be sufficient reason to borrow assault langiage to
define, the- crime only if one ignores the fact that

man; rapes a}d &rf:trated withiout force of violence.-

Care must .be taken, in This- event, that common
lo assault al;d battery. mcludmg consent

et "thy néw statutes. Where a legal
i¢h Iegal histdry is used, courgs have

a s'trong tendency to apply the connotations devel-
oped-around .the word; judges and lawyers assume ~

-+-that such a ternrwouldmiot” be“uted‘by‘thrleglslamre*"‘“' —
for definitional purposes unless its connotations were

meant 0 apply. - . ‘ ) . ' ‘

-+ .+" - nbt necessarily depend upon the degrée of foree used _‘

.~ of on the pofenﬂal physical harm whigh Tesults from
e reed-intercourse-Although ragrvrcums are some- -
' times beaten in addition to the rape, there is usually

Iilttle ~physical traurpa as a result. of Jhe rape itself.
'Ehe harm of rape rests in the fear of death, as” well
asin egradation and humrhatton the vrctlm must

expenenoe ‘The injury is aIways to the psyche, some

times to, the body .

e e ..,.“ -

~Fhe trend toward treat:ng rape as an assault or
y battery, rather than as.a sexual act, muist be gvalu-
ated with some care - The re]ecnori of rape 2.

\

Bedause of these *dangers, states considering a .
» change to an assault or battery condept must look
carefully at their own case law to determine whether’
. -these concepis_are, in fact, “applicable to” rape. If
agsavlt and battery ooncepts do carry meamngs in-.
‘appropriate to rape situations, it would be better to-
crédle a neve.tenn altogether, like Michigan’s * crtm-

.o

T ? L
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.vaqety of sexual interaction is appropriaté, |

tatniy, yet turning simply to assault.and battery as
an alternauvedneans, of defining the cfime may create
more. probleins than it solves. The emphasis in gn
assault statute is on the physical’ harm inflicted on
the, victim. Rape would rarely be punished at all,
under most aggravated assault statutes. The typical
rape, without substantial thsreal trabma,” ‘would in-
stead be punished as a 'simple, assault “or ‘battery,
and earr;} llght jail term orsfitic as its pumshmentr

One reason given far embracing assdult and bat-
tery ‘Goncepts is that many believe ‘consent is not a
* defense to those crimés and thus the concepts are
seen-as a way of avoiding the consent problem in

rape.- However, consént s general]y. a defense to

nst public policy or prohibited by law Trans—

assgult and battery unless what is consented 'to is
lated into the rape context, this m

basic activity is illegal, for instance under formoat!on
statutes which forbid sexual intercourse between
persons not married fo one another, then- consent
would be impossible. But if, as in some states, sexval |

-

[
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- inal sexual conduct LA X

Futahemrore, the word “assault” may- not carry
overtones of any great sériousness. No one is horri-_
<fied .at the idea of an assault the assault s
known'to be sexual. The question to be asked may
be whether.a rape is vrcwed with morg grawty than

."a severe beating. If somety bélieves these harms to be

substahually smﬂlar, then assault may bt a valuable-
word. 10 cover rape ‘as well as the beating. However,

if society places 2 drffergnr valne op rape, for ex-’
°ample, than -on a mau stabbmg another man in the |
arm, then fKe use of the word “assault” may serve -

ma"iuly to devalue the serrousne_ss of rape.

Elimination of the word rape ’ frqm the  crimisial
statutes has-alsg been urged by ‘those who _believe

lﬁblts deﬁnmon has been too constricted: " limited -

_to the msemon of a penis .into the vagina, Sexual

n—mclude-—many—olhef—kindS—oLconduct\-——— -

whih do not differ i in their gravity imany way other
thai the possrblhty bf pregnancy, arising from vagmal
tape."That risk, in' days when an out-of-wedlock
chrl’d made gn outcast of the mother, may well have

L]
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le_gmmlzed the legal distinction. The consequences of
such a pregnancy were probably far greater for the
< wictim than any other kind of injury short of death.

Today, however, with the ability, to termipate an
unwanted pregnancy, there. is no longer justification
for distinguishing vaglnal peneration as a separatc
etime. Pregnancy resuluug from rape, however, may
constitute a reason for aggravaung the pumshment‘
for the crime.

-

If there is msutﬁcwnt reason to isolate yaginal
penetrauon by the penis, then the crime of ra
include all kinds of sexual peneration. Section 520
a(h) of the Michigan Criminal $exual Conduct Act,
for instance, defines sexual penetration as? ,

sexual intercourse, cunnilingus, fellatio,
“ anal intercourse, or any other intrusion,
however slight, or any part of a person’s'

anal opemngs of another person's body,
but ‘emission of semen is not required.

j Wlthout too much dlstomon of the hlgtoncal
* ¢oncept, rape could be expanded to inciude such a
definition. without* changing’ the word itself, as does
Washmgton, Howevér, the word so strongly conn otes

-

important one bo praﬁaﬁcally and conceptually.
Sexual contact crithes are not, likely to be charged
unless they. involve some “aggravating factor hke
physical injury. The existence of the crime, hpwever,

__enables proseculors who have charged penetration

might

sexual penetration that it does, not expand readily to -

include sexual contacts other than penetration. It
does not seem odd to think of forcible sodomy as .
tape, but it does seem peculiar td think of forcible
. manual touchlng of the genitals as rape. ¢Therefore
" if a state wants to include forcible sexifal contact
) other than penetration, then a term other than rape,
“such as criminal sexval conduct, seems appropriate.
Otherwise, it wopld be necessary to define two sepa-
rate offenses, one inclyding an expanded definition
" of rape, and the other called somethmg like “criminal
sexual cor_ltaCt,’,"The latter could then be defined as
a séparate crime. Michigan defines it within its
cnmmal sexual conduct statute as:

. the mtennonal touching of the victim’s or * .
" actor’s intjimate Jparts or the ‘mt_erluonal
touching of the clothing.covering the im-

mediate area of the victim’s or’ “actor®
g W~

intimate parts, if that intentional 'touchin
can reasonably be construed as being for
the- purpose of sexual arousal® or grauﬁ-
cation.® -

Whether cnmmal sexual contact is included in a
* general criminal sexual cohduct law or whether
separdte offenses are created in order to.retain the
- word “rape,” the expansion to contact crimes. is an

e

or aggravated contact cfimes to negoti ate pleas down
to those unaggravated contact crimes which carry
much lighter sentences. The sexual contadt crime
gives the prosecutar additional flexjbility in disposing’
of cases with guilty pleas."Many of these are likely
10 be cases which, under old st utory schemes,
* would' have been dismissed outright or pleaded to
. simpl¢ battery or dlsturbm? the peace@rthemore,
the " inclusion of sexpal contagt crimes recognizes
conceptually that very seriois h? can arise from
a sexual attack even if no penettatshn is accomplished
or .attempted. The degrte of terrgr experienced by
the victim does not necessanly epen_d_ upon the
fact of penetration. . . '

2.5 . Seit-Neiltrality “and Mariial Status

The expanded definitions of cnmmal sexval con-
duct in states like Michigan, Washington, and Wis-
consin have aiother r}xgniﬁcant side effect, They
make rape a Yex-neutral crime. Thus, it becomes
possible for nien to be.victims and for women to be
perpetratots, ‘flg!qosexual conduct is treated identi-
cally with hetétosexual conduct. This necessitates
the repeal T any statutes which farbid consensual
homosexual .conduct, as well as those statutes Which
punish other kinds of sexual conduct common to
both heterosexuality. ahd homosexuality, such as oral
and anal intercourse. '

The expansion of Tape to a sex-neutral crime also-
'elzmmates -the focus on the crime given to it- by
feminist anaiys:s, which views rape as a crime by
men against wpmen, a crime whose significance lies
in its use by men to maintain women in a state of
) powerle&sness. The sex-neutral crime makes quite a .
different statement:. that the sex of the .perpetrator
‘and the’ Victim are without significance in, evaluatmg
- the meanmg of the sexual contact.

— Despne this sex-neutrality trend,*the marital status

. wof the partics involved jn criminal sexual conduct

continyes to be an issue of impprtance and contro-
_versy. ‘The rape of a wife by her husband has never
een a crime in this couatry, although«some countiies -
:«do_protect married %omen from rape by their hus-
bands.’* Recent proposals or changing the defini-
“tion of rape in this country have frequently included
acompiele protection for married Women, but such

- % . ; -——;l-'g-—v-—*—'—:—-—";—ﬂ-:




provisions have always been defeated. Most states
have tetained marriage as a total defense to charges
of rape, desplte strong opposition by the proponents
of new legislation. " T

"The fationalé for creating marriage as a defenée

to rape is understandable in its histgrical context.”

Thé concept of marriagé-entailed the ownership of
the wife by the hugband. A husband could not rape
his wife for the same reason that he cownld not
burglarize -his own house; one cannot stéal what one
already owns. Furthermore? the wife, by virtue of
her marriage vows which required that she “obey”
her husband, consented in advance to: atl sexual in-,
tercourse within the marriagc. Untll ‘recently. dworce
law provided that the re¢fusal of ‘the | wife' to' engage
in sexbal intercourse gave lhe.husband grounds for
divorce while. rape of the wifé by the ]msband did
not, givé her grounds for dworce .ot

The greatest advance in p;rolectlon for married.
women consists of provisions permitting a rape
charge if the spouses are livinig apart at thé time of
" the rape Most states] like Mlch:gan, additionally
require that one spouse must have filed ‘for separate
fnaintenance qr divorce. This type of provision seems
to be a slandard compronuse on the i$sue, a com-
promise which some have argued violates equal pro-
tectidn by protecting somn mameﬂ people but not
others. Sevéral states, howgver, have recently enacted
. legislation which eliminates rape. charges between
. persons living togethcr even ifithey are not married.

A number of arguments are given for relemlon of

the married spouse exclusioh, or some variation of -

it. It is said, for example, that the crime created legal
mtrusu;m into the marriage relationship. It is none-
thel®s“true that any crime other than rape can be
committed by dne spoiise updp another. If a wife
forges her husband’s name on a check, she can be

charged with forgery. If a_man beats his wife, he )

ult or battery. To no other

can be charglgav“lth a
crime of violence is markiage a defense.
. »

It is also argued that allowing rape prosecution
against one spouse allows the other spouse to use
the threat of such a prosecution in order to gain
some Gther advantage, such as a favorablesettlement
in a divorce: Exactly the same threat,-however, can
be used in-respect to a beating, althoogh in that case

the‘l threat may have more vitality; a beating usually
carries physica} signs of its® occurren ce/ and the proof
" problems may be fewer. The threat of a raye prose-
cution, even with substantial evidence,
mea_nmgful given society’s current seeming inability

14

is” rarely ’

" to view rape of - wlfe by a husband as anvlhmg_
deserving: pumsh ment. N .

It is true that there are: l:kely to. be substantial
evidentiagy problems with most interspousal rapes,
since a crime, is ifvolved which would Tarely be
capable of proof beyond a reasonable doubt~ This
al’gumem, it would’,seem, placates those who fear
the wholesale prosecution’,of husbands rather thaft
defeats the rationale for the existence of the crime.
What is usually determinative of whether conduct #
is. criminal is the interest of society .in prolectmg
individual safety and 'well-being. + | .

Tlhie diflcuities of provm ga cr,une ordmanly mean
there will be few prosecutions. “Clearly, prosecutlon :

- under the criminal law is not the solution fo the

,problern of wives- beaten by their husbands. Rape

., is a crime, lheo;'eucally, because it is such offenswe
‘vonduct that society.is obhgateq to e.xpress its wrath

wherever the copduct i5 encountered . .
2.6 Degrees of Rupe and Penally
Strudures

Rape, l-lnder camal knowledge statutes, is regarded
as a single crime, with a single punishment, fre-
quently death or up to life in prison. This severe
punishment for rape is understandable in view of
the narrow wl:ikﬁni'ticm of rape under the carnal knowl-
edge con only a few,rapes at e most dangerous
end of the spectrum of forcible sexual conduct are.
pumshed ';I‘he actual seventy of the punishment for
rape is more theoretical than real. Most offendets
- serve far fewer years than the.ppssible maximum.
Nonetheless, it has been teared that the Jpossibility

+ of the imposition of the maximum sentence has .

. deterred juries from convicting, even in cases within
lhe parrow definition of carnal knowledge rape.

Under statutes which broaden the deﬁmtlon lo
include a greater variety of criminal conduct, the:e
may be distinctions between the kinds of conduct
which justify different penalties. A jury may convict
for a serious crime where they would acquit if forced _
to choose between acquittal and eonviction on a
serious charge. Different penalties require different
degrees of the’crime, or some method of aggravating
factors. In fact, the trend has been towird dividing
the ‘crime of rape into degrees in order to provide
gradauon in penalties. ‘

*

2, 7 The Model Penal Code’ Appreuch
Theoties on how the crime should be divided }rary .

&




greatly, and a number of approaches to such grada-
tion have been taken, The Model Penal Code, for
example, establishes three categories based upon the
dangerousness of the perpetrator’s conduct. The most
severe degrec is reserved for those crimes where the
perj:iettator‘s conduct js “most brutal or shocking,
evincing the most dangerous aberrahqn of char-
actc: and threat to ‘public security. " 11 These
crimes dre then defined as those in wfuch the per-
petrator inflicts serious bodtly i injury upon someone,
or where the victim was not a voluntary social com-
pahion of the-perpetrator upan the occasion of the
crime and had not had previous ¢onsensual sexual
contact with him. If neither of these two circum-
stances exists, then thé* crime is one of the second
degree. The least serious degree of the crime, called
“gross sexual 1mpo§it| on,” includes sexual intercourse
accom;:hshed (1) by mearis U‘F threat, (2) with
- knowledge of, the “victim’s ‘mental deficiency, (3)
without the victim’s awareness that the act is being
'comi‘nitled* or €4) without her awarcness that the
. perpefrator is not her husband.” 12 .

Although the infliction ol .)OI'IOI.IS bodily injury
seems appropriate as an- aggravating factor, the
Model Penal Code definition of serious bodily injury
is very narrow, It is restricted to injury which creates
a substantial risk of death or which' causes serious,
permandnt dlsﬁguremem or protracted loss or im-
pairment of a bodily member or organ. Aggravation
based of bedily injury is apt to apply to only a few
cases' &?1 though some form of injury in the course

vite commonl, most of the injuties would
nol meet fhis standard. Thus, in most cases, aggrava-
tioni of penalty would depend upon the lack of a
pnor relationship betwéen the vlcum tnd the rapist.

The community’s greater sense of outrage at
slranger-to-stranger rapé probably assumes thal the
potential for, harm - to the victim, both physmally
and emotionally, is greater where ll;u’.:e—‘has been
no prior relationship between them. There is some.
indication, however, that there actuahy tends to be
" greater physical injury to the victim where' there
has been a prior acquaintance. It is doubtful, too,
that the seriousness of emotional trauma to the vic-
tim depends upon the lack of a prior relationship.

Even where an intimafe relationship exists, in-
cluding consensual intercourse, a victim might feel
more traumatized if faped byp someone she once
trusted whose purpose was to humiliate her per-
sonally. Further, the rape by the petson with whom
there has been-a prior sexual relationship is possibly

more dangerous to the victim since personal ani-
mosity itself may* lead to the infliction of injury.
There is rcason, therefore, to believe that a“prior
sexual relationship might tend to make rape a more
dangerous event. At this-time, however, the matter
is conjectural and there is no justification for using
this as a ‘criterion’ for ‘imposing a more or a less
slrmgem penalty. .

¢ Some states have foIIowed the Model Penal Code
approach in setting up degrees of rape, with.a con-
siderable variety in the details of the gradations.
Some limit the infliction of serious bodily injury to
the* victim; others have eliminated the involuntary
companton factor. Other stateshave added addittonat’
‘other aggravation factors, such as group rape, use

+ of threat of use of a deadiy weapon, emotional injury,
. kidnapping, threat of serious bodily in ]ury, and -
attempted -homicide: -

2.8 The Mlchlgcm Criminal gaxual
Conduc! Act Approach -

. The Michigan_ Criminal Sexual Conduct Act pre-
sents a complicated gradanon scheme which focuses
first on the fidture of the sexual conduct and then
on the dangerousness of the conduct. M'chlgan .
grades the pature of the sexual conduct by punishing
sexual penetration more severely than sextal ‘contatt
without penelrahon Penetration with_aggravation
(first degree) is gumshed more severely than contact
with aggravation (second degree ); penetration with-
out aggravation (third degree) is -punished much
more seversly than contact without aggravation
{fourth degree). Aggravated sexual contact”(second
degree) is punished with the same maximum sen-
tence as unaggravafed sexual penetration (third de-
gree). The aggravating factors for penetratlon and
contact are identical .

The distinclion between sexual penetration and
contact seems to b¢ based on the assumption that
crimes involving penetration are more dangerous and
more {rammatic to the victim. than those which do
not. Such a generalization is probably true enough

_ to jostify the distinction, although it is not difficult
* to imagine situations where the sexu3l contact ¢rime
might be far worse than 4-penetratiofr crime:—a-ma
who bums a woman’s breasts or genitals with a

cigarette while® masturbating would be punished ess’
severe‘ly‘than the man who ‘slaps a woman and then

" coerces het into sexual intercourse .oThus, there are’
cases pnder this scheme where the penalty {s inap- " )




nduct i is more dangerous.
es In_many of these

yuld be rnmgated by charg-

propriate, since Jhe actua{;
thgn the categ

instances, this prob!
ing other, crimes, s as aggravated assault or
attempted homlmd u;l dition to the sexual contact
crime. In states he it is possible, conseeuuve
sentences could be‘l iposed to keep the very dan-
gerous perpetrafop f‘pm of . society, Couceptuylly,
nonetheless, some¢ hconsnstency is unavoidable.under,

the penetrahon /eomaet distinction.

The addmogal f ctors in. the Michigan Statute
reflect a desigé to plmlsh myre dangerous conduct
more, severel . These/ faCtorshclude

- L clrcunylances ijpvolyzng ‘the commission of any
other felony, i .

4,

2. the aiding or abetting ,of the pérpetrator by one

- ormore othcr persorfs wiien (i} the perpetrator—, f

_ knows'the vigtith is meatally defective, mentally

lncapacuated or physmally helpless, or (ii) the -

perpetralo]' ?ses. force or coercion;

3, the perpe
.- some 1teu1 hich is useq ot. fashiongd i such

'-‘hi'.rlarlm'1 as tolead the victim 10 believe,
gpeasona y’,, that 1t45 a weapon;

4tbeperpe

oo
-

’ to the v:cni-n'
" 3
3. the perpetrator cauz‘%s ln;ury to the vncum ‘and

-knows ﬂlal the victim is memally defective, ;' W re;nol‘other aggravaung factors, -
menlall lncapacuated, onphyswally helpless .

- The first
. ssigee it wo d» seem to inclhide consensual sexual ’
intercourse l?etween two people mutually . invoived
y v in the commqsslon ofa burglary or a.marijuana sales
transaction. &et, to limit the category to those situa-
tions whel'e’g:e victim of thé criminal sexual conduct
is also the vigtim of the felony-would be too narrew:
it 'would ex%‘luﬂe the “situation where the victim's

séems to be to limif the classification to those suua-f
tions where ﬂle wctzm is not_ implicated in the felony

The second aggravat factor covers gang

pe'
= I __without’ respedt to—physrcalﬂﬁjury, presurnlabg’ra z*—

the theory that gang rape is generally ‘more tem‘fy: g
. and humiliating to the victim, than rape by ax
. perpetrator. The terror inhereitly inflicted by
gang rape, in turn, denotes o ' high degree o c}umnal
culpabﬂlty on the part of the perpetratorsr culpg,-
{ "?: i
!
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ator is ar'med ‘with a weaptm or

‘_a.wgo

trator accomp!tshec the penetrauon. ,
thl'ough nyce ‘of: coercion and causes Jinjury

n

e,
o gt

lllty : hlch ]ust:ﬁes its inclusion in the highest degree
{ tae: The «dangerousness punished here is the -
sme trauma the victim is llkely to suﬁer because -

e is a’gang rape.

e e o L
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W third aggravating’ factor, “armed \hth a ¢
' ‘p appears fo cover situations where the per-
{ 61' has a concealed weapon about which the -
' knows nothing. It cou‘ld also cover situations *
where _the victim knows . ithé  perpetratgr_ hag
weadgn, but she i is not threftened w:th its use or has _
"ho.gedson to believe the weapon might be used
‘agallist her if she fails to comply with a demand for
; :{L ._‘l. mtercourse ’ ‘- .

rguably. the very pr&enoe of-a weapon on a.
pemon engaging in sexual intercourse. might be re-
'-garded conduct dangenous enough té reduire its
_imelsiqy. The very-presence of a weapon, if known ™

‘to -the Jyictimy is apt to be fsu'tﬁeie:{ﬁy coercive to
cause, figr Spbmission without any cvert Sise” " of the o
weapolt. Thus, requi the ﬁerpe tor. 4o “use”.
the. wp pon to accgmﬁ!y the sexlial conduct.- may
sef tu? narrow a’standard in view of the inherent
dan rdusness and ‘coerclvenesg' of ‘the” possessiop of
f. On ther-othgr h,gn‘d“ the existence of the .
‘weapat, must_be known 1 dhe victim in order to
mv?ke this rationale Otherw:se the person who has .

al 1ntercoufs‘e whlle An the possession of a for--
g%:eﬂ{ pocket: knife will be liable,for the first degree

>

s

»

cn ¢/ even thiough .the existence of the pocket .kmfe L

_gv unknown 1o ‘the "victini“dnd, even though- lhere

..‘.. A

u'I'he fourth aggrévanng factor whxeh fequites ...

£ these aggravating factors is puzzllng 7’ Pimnﬁl injury ‘accurring: ‘thtougl; “foice”; &”'WF

iﬁpn " llmlts the! ln]ury 1o the victitn. ‘The esmndard
is he;‘e narrower than dp -the Model Penal’ Code
wluch covets in{;ums to, others as well If the per N

petralor inflicts pérsonal injury upon & companien v

f ‘of the victim, then the perpetrator would seem to,

‘be dangerous’ enough ‘to warrant chargrng Wlth the N Q~

first degree crime. °

f p

< companion i§ kidnapped or assaulted. The solution §

The stanyard ~for “persenal mjury” under l]leo"‘

Michigan st‘atuté, unlike the -Model Penal -Code
% standard, is very broad. It includes bodily, injury,
disfigurement, mental anguish, chronic pain, preg-
-nancy;-dlsease;-or-loss or impairment of-a-sexual or .
reproductive organ. Some argument might be made
. that this standard is so broad ‘as to.include all crimi-
* nal sexual conduct. Arguably, there is always some
degree of inental anguish'for a victim of rape. The |
"reason {ape is pumshed m the ﬁrst place is that .

+
-

-




. rape.is emotlonalfy traumatic to the mgtlm If the
;landard were to be-applied only to cases of extra-
ordinary mental tfagma, then the pumshmenl de-
pends upon the patticular emotional makeup of the

* victim, rathet tHan on the dangerousnmess of the
perpetrator's conduct. 'One ¥ictim may react to a less

¢ dangerous rape with consld'erably more mental
Janguish’.than another vlctu'n *subjected to a more
dangerous rape. } ¢

Much dangerousness ,éf conduct no doubt takes
place on too subtléa ievél, as it is.communicated by

" body anguage, tone"df voice,.or facial expression,

to be delineated in terms of perpetrator conduct.
_“Fhe only way to capture this dangerousness is to

" measure it in terms. of victim response. "And it does -

seem reasongble to -assume that victims of n)lore
dangerous rapes will suffer more severe menlal
anguish than other victims. The ‘problem ‘here is to
establish standards to determine whether the mental
angulsh is severe enough to become a dlsllngutshmg
factor. t .

As$ a practical natter, if the perpetrator’s conduct

~does not sufficiently explain the victifi's history of

emotional difficuity” and’ makes ‘the jury perceive
- ber extreme mental anguish as the results of events
other than the rape, then there is unhkely to be.a
conviction under the first degree crime. The inclusich
of mental anguish does furthermore, mean“that the
prosecuter will frequently be able to justify the

" charge of the fitst degree crime, thus facilitating the

negotiation of a plea to a lower degree, .
® The ‘ikn‘clusi_bn‘ of ~pregnancy as an aggravating
factor presents an odd dilemma. To the extent that
its inclusion might affect the perpetraidfs. conduct,
it would seem to encourage oral or anal pend¢gation

in place of vagipal penetration in order to avoid the "

* possibility of a .pregiancy. The inclusion of preg-

pancy may also theoretically encQurage rapists to °
" . fake some birth controh precautions, either through

use of a prophylactic or through withdrawal prior

T t0 emnss:on To"this” extent, lhe inclusion of preg-

pancy serves a-valid-purpose-since the dangerolisness
to the victim of an unwanted. pfegnaﬂcy, both in
physncal and emotional terms, is ‘generally senous

enough to warfant the charge of the figsh degree )

crimé. The perpetrator’s recklessnes§ in al’!owmg for
the possibility , of pregnancy, with its attendam
dangers for. the victim, is thus regartied as a higher
degree of the perpetrator’s culpablhly, much as gang

‘;ape is sb zegarded.

\

The fifth aggravating factor  is\ personal injury
which occurs with the knowledge that the victim is

mentally defective, mentally incapacitated, or phys- " '

ically helpless. This factor does not appear tied to
the dangerousness of the perpetralors condict in
terms of either physical injury or emotiona} distress
to the victim. The mentally defective victim may be
the victim least likely to suffer trauma if the nature
of the crime conmmitted upon hér i$ but dimly per-
.ceived by her. Likewise, the victim who is mentally
incapacitated, perhaps through,drugs, is also- less
likely to suffer severe emotional trauma. The like-
lihood of serlous physical m;ury also seems to be
less in these snuauons Only whére the victim is
physxcalfy helpless, gef fully cognizant, of what is
happening, is there apt tb be an aggravation of eme-

- tional trauma which justifies its inclusion in the first.

degree crime. The inclusion of mental defectiveness,
incapacity, or physical helplessniess of the vlctlm as

to prevent the c'rime against them.

2.9 The Wushmgton Approuch

Like Mlchjgan Washington divides rape lnlo
different degrees with different penalties intended fo
, punish more severely thode . rapes which reﬂect
_ brutality or serious threats to public security. Here,
however, the" word ¥, ”._is retained, although de-
fined to iriclude sub:
penietration under the Michigan law. The Michigan-
contact €rimes, of the se¢end and ‘fourth degrees,
are not included ifi"the Washmgtorl law. -,

LJ

The aggravating factors in the Washlngton statule '

are quite similar to those of Michigan. The “first
degree factors inelude: "*-1,-

(l) use or threat of use of a deadly weapon,
(2) kldnap of the vacnm,

(3) mﬁlctlon of senous physical’i m]ury upon any-

[ Ope’ +

. (4} fe!on:cﬁ‘%ﬁk}' into’ the bulldmg "or vehicle
" where the \uchm is smiated

The second and fourth factors are included within

+ Michigan’s “commlsslon of any other felony * The

third factor is similar ﬁmchlgans except that it

includes 1n1ury inflicted ’to1 anyone, rather than solely "
. on the victim, Whlle thé first aggravating factor is*

/

similar to Michlgan s, Washington’s degree structure
dbes not take lnE? account gang, rape-

-

. an aggravating factor can be justified only by &’ .
policy intended to pretéct those people Feast dble

?

gHially what is punished .




The second’ degree of rape in Washmgton isa -

catch-all calcgory it includes penetration 2com-
plished by forcible compulsion or incapacity to con-
. sent by reason of being physically helpless or men-
tally incapacitated. The third dégree ingludes’ all
penetration where the victim did pot affirmatively.
consent, where such lack of consent was clearly
expressed by the victim's words or eonduct. or where

there was a threat of unlawful harm to the property

L

of the victim.

»>
-

The Structure of the second and third &egrgcs,
unlike the aggravated  first degrec, does not depend
upon dangerousness: in additjon to the rape itself.

Instead, they depend upon thd state of mind of the.

-victim. In the second degree, the=victim is placed in
fear oris mentally incapacitated. I the third degree.
“the victim does not ‘give affirmative”consent: thcre
_is no necessary clement of fear.

The use gf dcgrees. Whlchever factors are seen
as agg;ravatl‘ . probably i§ morg*tmporfant for the
fiexibility it gi\-i;s prosecutors ip charging crimes
-and negotiating pleas than in influencing the perpe-
trator’s conduc{ In faet, if there is no-influence on
the perpetrator’s conduck re., if the nawure ofthe
crimes committed remains unchanged despite “the
creation of aggravating factors, then the only reagon

for thefuse of degrees is to facilitaic the negotiation-

of pleas and to encourage ‘conviction by [Sroviding
for a Iesserqncluded offense where jirics perceg.re
“perpetrator conduct as msufﬁuently culpable o war-
rant_ severe punlshmcm In this light, it docs not

' _section of the report.

_offender 10 such severe punishment.

issues as possible jury nullification.ih rape cascs, ang -
the usc of death penalties in such cases. Regardless
of how a state legislature has generally determqu
its sentencing philosophy on its structure of rape, -
these issues might be usefully addressed under this

Onc. redson suggested for low conviction rates in
jury trials i the, punishmént generally associated with
the crime -of rape. Traditionally. the sfatutory pun-
ashmenls prescribed for rape haye been severe; in
most “states 2 defendant convictéd of rape faced
cither a maximum term of life imprisonment or the
death penalty. Unless. the state’s case is very strong
and tHie facts are practfcularly heinous, juries seem
reluctant to convict and, by so doing, cxpose the
If there is

_cvidence tha} the victim had “assumed some of the -

6

matter which fa;tors are selected as aggravating, 2s .

*long as they are generally consistent with notions
of ‘culpability. *

2 10 Penalfy itrudures

Debate coneerning the question of the appropnale
pumshment for rape has frequently been associated
with lhe issue of whethcr to create degrees of the
erimeé, The scveuty of pcnally Struetures for rape
has, ao been symptomatic of a larger national
debate on sentencing which has raised philosophical

- and pragmatic’ issues with regai'd o retribution,
rehabilitation, and deterrencg® In ‘the : specific context
1of rape, this debate has ofleﬁ ccntercd on the rela-

- live cffectiveness and equity of treatment progrhms
for sexual” psychopalhs versus fengthy Qr mandalory
puson senlences

-

Apart from this phlloaophncal dcbal& significant
discusstons have also"0¢curred with regard to such

risk™ of the rape by her prior promisCuity. or im-
prudent behavior, the jury might acquit tather than
call the defendant’s assauht a “rape.”” However,
where the.. jury~has a choice of convncnng the de
fendant for rapc or another less serious type of
assault, they might "¢onvict. on the lesser charge.

- Kalvin and Zeisel reached this eonclusion -after ex-
amlnmg jury decns;on-makiﬁg in 72 rape lrlals*‘

. the jury chooses to redefine the .crime
of rape in terms &f its notions of assump-
tion of risk. Where it perceives an as-
sumptlon of risk the jury, if given the op-.
tion of finding the defendant guilty of a

" lesser crime will frequently do so. It is thus
saymg not that the defendant has done

- nothing. but rather Jhat what he has done
does not deserve the distinctive’ oppro-
brmm of rape. If forced to choose in these
~*zases between.total acquittal and’ finding
the defendant guilty of rape, the jury will
usually choose acquittal as the lesser evil.**

*
]

This is an example of a concept called “jury

'nulhﬁcauon where ‘the jury will acqml a deﬁmdant.

who is. technically guilty of the erinfe because they
are unwilling to enforce the law. To facilitale the
conviction of defendants who do commit rape, re-
gardless of the naiveté or foolishness of their vic-
tims, it may be“appropriate t0 lessen’ the penalties.

for rape. If the jury does not assume that conviction
means ¢xtreme, punishment, they may be more will-
ing to reaqh 2 vetdiet based on the facts

“his concept of jury nullification fits log:cally
with the redefinition of rape into variolis degtees.




By 1

-

F

' Not all rapes are l:Elenticai. In a continvum of of-

"~ fenses one-could clearly’ distinguish between those

_ the death penalty to rape cases, legislatures-should

Fi
‘)

i

“cases where a stranger rapes a- stranger and coft-
. mits grievous bodily harm, and cases whete a rape

evolves from a dating situation and resulgs in:no

*.injury. Tt is only logical that the. penalty struc-

ture reflect this continvum and, thus, in those states
which have.different degrees of rape, there are dif-
férent penalties for each degree. A jury, by choosing
between ‘lesser-included degrees of rape, would not
only be defining the seriousness of the -rape, but
mdlrectly asscssmg an appropriate pumshmenl for
the ‘crime. , -

How severe the pumshmenl should be for a rape

of any degree is a difficalt philosophical ancf pohh _

cal question, Dependmg} on the definition of

crime, it is possible that, the lowest degree of rape
Be. a misdemeanor without the possibility of a
prison‘géntence. The highest degree of rape could

result in a possible maximum life imprisonment or.

even the death penalty. Some -states have devised
legislation’ which prescribes the possibility of prison
far each degree of rape, but mandates a certain com-
* mitment to Prison for only the thost. serious degree.*
This would provide the court or the jury with a
. rapge of dispositions which would reflect the range
of criminal conduct that can be classified as rape.

The possible provision of a death penaity for .

rape cases raises serious problems .that shouvld be
ment:oned Several comprehensive studies have
-clearly suggested that historically the death penalty
‘has beenassessed in a sySlemancally discriminatory
fashion.” A high correlauon has been found be-

tween the imposition of the death penalty for rapé -~

and the. race of the offender and victim, i.e., between

black males.-and white females.’ Arguably. if the

statistics are accurate, the problem may reflect racial
issues that transcend. the crime of rape. In extending

© @ . - \
. *See generally Dwo;kln Roger. "The Resistance Stand-
ard in Rape Legislation,” Stanford Law Rcwew 18: 680—639,
Pebruary, 1966. :
_ *Ibid., at 682.
'M.odel Penal Code (Tcnlﬂh'vc Draft No. 4,'1955) Com-

draﬁ. .

¢ Ibid. 3213 1.2, -

- *Morgan v. DP.P. (19751~61“Cr ApPp:R. 136. See also
" Smith, L.C: “The Heilbron Report,” The Cnmina! Law Re—
view 9‘.’-—106, February, 1976. "ow

‘NOTES

menl 10.5207.3 which appeared as 5213. 4 of the final 1962 .

be aware of the hlstoncal pattern of its. xmplemen-
tation. :

A range of penalties tied to degrees of rape pro-
vides significant advantages to the prosecutor, Where
rape was traditionally defined in a single degree,
the prosecutor’ lacked flexibility in the filing and

+ plea bargaining of cases. Where he charged cases
" as rape, he would often reduce the charge to an
assault or other. crime in returntfor a plea of guilty.
Altematively, he would file the charge as an assault
- and gain a donviction for a crime that did not réflect
the reality of the'case. Since.cases were difficult to
win and reduction meant calling the crime some-
- thing other than Fape, prosegutors were often re-
luctant to-file a cage as rape unless it was extremely
strong and the reduction was unlikely.” This in-
ﬂexlb:hty leads %o either a very conservative Eling
. policy where few rape convictions were achigved,
or to convictions to lesser unrelated crimes whlch '
never. reflected the seriousness of rape. -

With several degrees of rape available to a prose-
cutor as well as to a jury, there is a possibility of
plea bargammg without depreciating the seriousness
" of the crime, A first degree rape could realistically
and pragmatically be reduced to a second degree
rape; this might allow a significant range of punish-
- ment to the Judge and still ‘have the charge reﬂect
the dct.

To the extent thal rapé -sanctions can be con-
sidered apart from the genera] debate regardmg
punishment, deterrence and rehabilitation; it follows’
logically that penalties be associated with the-serious-*
ness of the ‘gﬁense Thls will increase the potential
for jury convictions and realistic plea bargains;~the .
‘defendant will be convicted .of a crime which ap-~
proximates the seriousness of his'criminal behavior
dnd receive 2 Sentence appropriate to his crimina’l‘lfyt, ’

~ . ¥

‘A copy of the Michigan Cnmmal Se:xual Condust Act is
contained lﬂppendlx c *

? For ‘the provisions of the Wasbmsfon Statute see Ap—
pendix & o

*For the provisions ot the Wmonsm, Statute see Ap-_'
‘pcndxx C,

* Michigan Crinunal Sexual Conduct Aet, ss.zoa(g)

”‘I‘hc -State cf South Auystralia recently became the firat
common law jurisdiction to efiminate the spousal excluswn
from its rape atatulc

T an
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 Modef Penal Code (Tentative Draft No 4, 1955); " See, for example, thé'Sudits noted in Bedau, H. (ed.),

Comment to §207.4. ‘See,Appendix B. - \The Deaih Penalty in America tev. ed, Doubledsy: New
"% 3Sed Appendix C.. * :

) i York, 1967. s
“Kalvin, H. and H. Zgisel, The Americar Jury, Univer: \ " See Wolfgang, Marvin and Marc Riedel, “Race, Iudlciat
- sity of ‘Chicago: Chicago, 1966, 254, v

Discretion, and the Death Penalty,” The Annals, 407: 119~ °

* Washington, for example, RC_‘XV‘HS-SD 79.170(2). 13 Ma)f, 1973,
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CHAPTER 3. I?RodF e

Proving the crime-of rape necessitates the presen-
tation of evidence which establishes beyond-a rea-
sonable doubt each and every element of the crime.
While rape statutes différ from state to state, there
are generally thrée elemenis that must be proven:
(1}, that a sexval assault, through penetration or
other contact, did occur; (2) that tHe sexual assault
occurred through force or without the consent of
the victim; and (3) that the sexuwal assault was

- accomplished by the defendant. The  types and

amount™of evidence required to establish these
elements. are generally regulated by a standard
scheme of evidentiary rules which apply to all crim-
inal cases. In rape cases, however, a special set of
rules- have also been erected which makes the trial
“of a rape case somewhat different \from that of the
nom:lal felony

- The special -rules for rape have evolved from a
bel@f that rape oomplamts are easily proven, often
" falsely made, and very dLﬂ‘icl.;lt to defend against.
Critics of these rules argué that they prevent the
conviction of rapists because they: deter victims .
from reporting and create insurmountable bamel:s
.of proof for prosecutors. Defenders of these tules

: argue that they are necessary to protect innocent
 defendants. This chapter will explore rules affecting
. '\ corroboration requirements, cautionary instructions,

-psychiatric dvaluations of victims, the ust.of lhe
lygraph, dnd the admissibility of the victim’s pnor
seXual hiStory as evidence. The discussion will
* address the question of whether the nature- of rape
pro&xd\es a. special rationale for its unique treatmenl

" within the criminal law.

1
-

34 Ewdcnce of Prior Sexual I-llstory

Perhaps the most controversial facet of the rape
‘ttfal and the issue which has received the most

- public and legisiative attention is, the defendant’s

use at trial of the vietim’s prior sexual history. There -

-can be little question that this evidence is.important

~to most-defense strategies and often devastating to
the state’s gase. Thé reasons are obwous The

_ victim who fears thal her past sexual acuwues may

be exposed in publlc is less hkely to report her rape '

and pursue pro§ecuuon Furthermore, if such e\n-
dence is exposed at trial, it diverts jury auenuon
from the rape to the character of the victim. Such
evidence allows defeh!;ams to suggest that the-inter-
course was consensual or that the victim “asked for
it” because of Ner charactet. v

For evidence to be admissible, it must- be releva.qt‘
or tend to prove some aspect of the case. Prior
sexual history evidence, which couid cover a wide
range of activity from pfevious marriages and preg-
nancies to living arrangements and use of contra-
ceptixgs, is arguably relevant to a number of issues
that can be raised at trial, These include a determi-
nation of whether the victim consented at the time

of the alleged intercodrse, whether her lestimon}' is ™

credible and whether the defendant 15, in fact, the

rapist. Each one of these polnt.s requires “separate-

analysis. .

a. Consent. Where the defendant seeks 10 demon-
strate that the intercourse did not constitute rape,
" thé court ‘must determine whether evidence of the
victim’s prior sexual history is relevant or helps to
provg whether sﬁe did or did not consent. The de-
fondam’s argument is’ a snnple one: a general
propensity to congent to sexual intercourse, estab- -

_lished by prior acts, makes it more likely that a

woman _will consent on any given occasion. Argu-

ably anything which. makes it. more likely that she

consented to intercourse with the:defendant is rele-

vant to his assertion and, therefore, her prior sexual
history should be admissible. . o

The defendant might use the following example

. to press his point. Two women go out on dates. One
. has sexual intercourse on the first date and subse-
Juently with virtvally' every person she- dates; the

other is the, sime age, dates with the same fre-

quency, but is a virgin. If one were to predict which *
would be, more likely to consent to intercourse with -
her date on that évening, one” wduld predict that the- - -
first would consent and the second would rot. Where
each date has been charged with rape and the first
allegés consent, he- would ask that evidence of the
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-victim’s prior {sexual hlstol‘y be admissible. The vic-  -stay in their communities long enough to develop
. timin the 3ecdnd case might even argué that her lack  reputatiohs which are likely 1o become, known to.
of ‘sexual history be admlsmble to demonstrate that - neighbors, v :

consent was uplikely. .

The reliability of these two types of evidence can
. 'This lype of evidence which tends to show a pro- be weighed by the trier of tact. However, what
pensity to do dertain things has been.- dmded by the  standard of relevancy should be applied? How -rele-
law into two parts. The first part concemns evidénce  vant is relevant enough for the evidence to be con-
of specific prigr acts which saggest the probability sidered? The Federal Rules of Evidence define
that other acts| will occur. In the context of rape, relevant evidence as that whlch has:
this evidence would include evidence of specific

* incidents of prior sexual history with names, dates
and " places brought forth for jury consideration.
Generally, the law has not allowed this type of evi-

édtern::e in any trial, although there are exceptions. .

s This is probably based on a recognition that human  Taken literaily, this standard for relevancy means-
behavior is far too complex to allow for any grest  that even the lowest probauve value establishes
correlation between pas; Behavior and behavior. if relevancy. Even if the jury Has inadequate informa-
respect to a particular event. Despite the logic which  tion o determine the weight to give grior spemﬁc
suggests that the first Woman is more likely to con- even general reputation evidénce, arguably
sént, her prior activities do rov prove that she did aeé; uld consider this information because it may
consent on that night. Furthermore, the virginity of have me relevance.
the second victim does not establish the fact that
. this time she did not consent.

any tendency to make the existence of any
[fact that is of consequence lo the deter-
mination of the action more probable than
it would be without the evidence. !

The importance of prior sexual history informa-
tion has tog often been assuqu Until recently, the

A more accurate assessment of the possibility of  process of predicting futire sexual behavior based
-consent would require a thorough exploration of  on past sexual acts h ely-been carefully scruti-
_prior incidents and a comparison with the fight in  nized. Rather, the discussion has been diverted by
question. So many potential factors would have to be traditjonal notions of women \qnd chastity. which has
examined to abcomplish this assessment that it would placed great weight on female\character as a pre-
divert the real concerns of the court—the.incident  dictor of sexual activity. A dassle statement which
on the night in question. Since the ‘criminal trial » exemplifies this judgmental pers {ive, is found ina
could indulge in only the crudest analysis of human  nineteenth century.case:
behavior, such specific. reference is not.normally

allowed. . . . aré_we t&"be tofd that previous pros- -

: : tmmon ‘shall not [be] one among those

A second caltgory of prior sexual hxstory evidence circumstances whxch rais¢ a doubt of as-
_* does not pertain to specific incidents of pnchastity, sem? That triers should be advised to make
but to a general réputation 19 the commonity for , no distinction in their minds between the
promiscuity. Courts*which o oot allow reference to - virgin and a tenant of the st between,
specific acts have often allq d whit is oal “gen- one who would prefer death to ollution
eral repulauon evidence.” This evidence is obtained and another who, incited by lust and lucre,
by .questioning someone knowledgeable as to the daily offers her persoh to the indiscriminate
gener’al view of the victim's chastity in the commu- embraces of the other sex? . . . And will

- nity in.which she lives. Arguably this type of evidence you not readily infer assent tb the prac-
‘might be even less reliable than spec:ﬁc information _ ticed Messahne, in lcosg attire,’ than in the

- as a means for cpncluding whether the victim did. . reserved and virtuchos, Lucretia? . . . It
consefi, on a particular night. The circumstances hasbgen repeatedly adjudged that in the_'
.under ‘which she “earned”, this reputation are spe-"- same_view ‘yoﬁ ﬁay also show a previous

- cifically not explored, so the trier, of fact.cannot voluntary connection betwen the prosecu-
begm to judge thé probative vilye of this reputation ) . trix and the prisoner. Why is this? Be-
106, the, specific events of the alleged rape. Further- . chuse thete, is not so .much probability
more; this type of evldence has come under recent " thit a common prostitute or the prisoner’s

* attack ‘because 1.t is ,qﬁesuonable whether Amencans cohcubine would withhold her assent as
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one less depraved, and may 1 not ask, does_
not the same probable distinction afise be-

tween- one who has already submitted her-

self to the lewd embraces of another, and

the coy-and modest female severely chaste

and instinctfully shuddering at the thought

of impurity? Shall I be answcred that both

are ¥qually under the protection ‘of the

law: That 1 admit, and so are the comtion

prostltute and the conciibine. If zither have

in truth been feloniously ravished fhe puny
ishment is the same, but the proof is quite

different. It requires that the stronger evl—

dence be added to the oath of the prosecu-

trix in one case than in the other.?

Here is th;%bvlous bias of the law in favor‘of the
pure and virtuous and not a consideration of the
probable rele'{faag:e of prior sexual -acts. Quite the

. opposite perspective is summarized by a more recent
Kentucky Court: La -

Many courts have expressed the opinion

* that' no .inference can be logically drawn

**+ . that the prosecutrix voluntarily yielded to
"the defendant upon the particular occasion
frdm the fact that she had. previously sub-

the embraces, of other men, hence

ﬂ}at it is incompetent to prove any of

gm 3 .

Ultlmqtély, pérhaps, relevancy is a matter of opin-
" . ion. Some, for example, belicve strongly that the
.fact that a woman is a prostitute is obviously relevant
to whether she consented; others feel it is just as,
obvious that there is no connection between the
facts of prostitution and consent in rape cases. For-
tunately, the law wrestles with the problem in a more
eomplex and sophisticated way. i

b ! Policy considerations regarding exclusion. Even

if evidence might be logically relevant it is not auto-
. matically admissible. ks probanve' -value must be,
weighed against various pohcy interests that may out-

weigh its relevancy and preclude its adm1551b1hty .

Relevant evidence, for example, will be excluded if:

(1) it presents a substanttal likelitood that the jury’s
prejudice will be aroused, (2) it would unduly con-
fuse or mislead the jury, (3) it would'take an undue
amount of time to present, or (4} it would unfairly
surprise someone who did not have reason to antici-
pate that the evidence wouid -be presented.

If the probamri‘ value ‘of the evidence is out-
,wg\lghed by its prejudicial impact, then the evidence

* will not be admltted A com:pon example ‘of this
type of evidence in a crimminal case occurs when the
state has information that the defendant has habitu-
ally engaged in bad conduct Despite the possible
relevance of this information, it is normally excluded
lcst the jury convict the defendant, not on the facts
of the case at hand, but on the sense that he is a bad

" person. With regard to the prior sexual history of the

victim, it is quite clear to all parties that such evi-
dence is very prejudicial to the state’s case; that is
the very reason why the defense wants its admission
and the state seeks to keep it out. Kalvin and Zeisel

. concluded that the jury “closely and often harshly,
scrutinizes the female complainant and is moved to

" be lenient with the defendant whenever there are
suggestions o‘f contributory behavipr on- Her part.”

VThis study suggested that the jury was so prejudiced
that they acquitted the’ defendant in the same case
that the judge would have convicted. The palicy
judgment-which shields juries from prejuditial evi-
dence might thus be applied to evidence of pnor
sexual history. .

Whether or not the evidence is as mﬂammatory
and prejudicial as many believe, the evidence does
open the door to lengthy examination of issues which
are, at best, peripheral to tbe.case. Trying the victim

_ for her: Iack of chastity or her marginal reputation

in the community diverts {the jury from the .issue of
the actions of the defendant and the victim at the
specific time alleged’ in the criminal complaint.

Faced with either specific evidence of past promis-
\:ulty or general character evidence of ynchastity,
the state may be forced to call rebuttal witnesses
who can allege that the victim has a good' character
and is not obscenely promistuous. Since chastity is
a changing concept that does not have thé obvious
meaning it had in the nineteenth century case quoted
above, the jury will be bombarded with evidence
that is likely to confuse and mislead rather than help
explain the incident in question.

The prior sexual history. of. the victim is ithpor-
tant only because rape has been defined in terms of
consent. Since a traditional element of rape is lack

~ of consent, evidence of prigr sexual history, arguably
relevant on conéent, may be admissible in some .
_ situations. Where rape is defined in terms of conduct
which presumes fack of consent on the part of the -
victim, consent  js.thus _jrrelevant and evtdenoe of
prior unchastity is madlmssnble. '

c. Prior ‘sexual conduct m‘th the defendam The
‘question remains whether prior sexual conduct with

v
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the defendant should be treated differently than gen-

eral evidence of lack of chastity, Arguably evidence

of prior consensual activity with the defendant has -

more probativé value than evidence of a general lack
of chastity or specific acts with other men. There
would be fewer variables which might differentiate
between prior consensual activity and the intercourse
m question. On the other hand, such evidence would
" be likely to have greater prejudicial infpact on the
" jury for they might argue that the woman has not
really been harmed siree a similar, though not identi-

\c\al incident’ occurred conscnsually in the past.

Pnor scxual actmly with the defendant may very
wellibe a special case of prior sexual activity in gen-
eral. The probative value and predictive relevance
seems higher and more important for the defendant
to establish. Nonetheless, the details of the prior in-
cident may-be very different from the incident alleged
and the probative value may return to mere statisti-
cal relevance. . .

d. Credibility. Even where consent is not an issue,

" evidence of the victim’s prior sexual history may be
considered on the question of the victim’s general

credibility. This may be premised on the’ dubious

assumption that the unchaste woman is more likely

to lie. If this were true there would be no reason to

isolate the admission of this evidence to rape cases.

The Washington Suprcme Court has pointed out that

if a witness’s reputation for chastity somehow Jdoés

affect hete reputation for veracity, then the question

of her ¢hastity could logically be raised in all cases
where tirefd is a female witness. This argument was
re]ecled by the court.® '

Ho.\vevcr, the. possibility must not be overlooked
that the evidence might be used for a more limited
purpose fhan a general attack on a woman’s credi-
bility. ‘The evidence may be relevant in a rape case
because the unchaste woman is believed to be more
likely to lie about her sexual conduct, even though
she may be less-likely to lie about other matters such
‘as a_xobbe? or burglary. Here a probability is as-
sumed: the unchaste woman is more likely to claim

® that she did not consent, when in fact she did, than

_is the woman who is chaste. Arguably the reverse is -
true. A sexually active woman mlghl be less likely to

deny consent than the inexperienced wwﬁo
may regret an indiscretion;

Once again, even assuming that the argument was
important at a time when chasnty was a significant

. anc_?pt,,it is 'unclear if its logic is applicable today. .

. can be impeached by showing. that he”

- might Seek revenge by
" again,/evidence of thé:

‘virgin;, he can introduce relevant

* aea
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It is estimated, for example, that more tfhan half of .
all women have intercourse before the age of 20. It
seems incredible to argue that, as a result of this ex-
perience, they are presumed to not tell the truth.

* - . '

* - & Bias or motive ro lie. Other issues of credibility

are resclved with more difficulty. In any criminal
case, the defendant is permitted to introduce evidence
to demonistrate that a wilness has a bias or motive to
lie with respect to the particular charge. This bias or
motivg may have a sexual componcnt regardless of
the crime for which the defendant’is charged. For
example, a witness testifying hgamst a bank robber
-SWorn re-
venge against the accused. It may be thal revenge

evolved from the impregnation of the

surefy ;'the ‘nature of the motiye should not preclude. .

_fts admission.

Possible bias against the def®hdant by the victim
might have a sexual component that should be
brought out. For example, jf the victim had a sexual
relationship with someone other than the defendant
and thereby became pregnant, she.might accuss the
defendant of rape to protect her igver. The motive
to protect the lover and explain the pregnancy would:
be important for the defendant to explore. If the vic-

-tim and defendant had had a prior relationship

accusing “him of rape. Once .
prior relationship | would be .
relevant to the i issue of motive or bias. .

which ‘/t«as tcrmlnated by the defendant, the victim

Additionally, if a victim. volunteers information
about her past sexual history while on the witness
stand and the defense can prove that she did not tell
the truth, she may be impeached. For example, if the
victim claims she is a virgin, but the defendant can
prove that she is a fiar by provigg that she is not a
idence. The pur-
pose of the evidence ig not to show that she is promis- «
cuous, but to show that she has lied. The jury should <
be instricted on the distingtion, yet in terms: of jury
bias, the damage is probably already done.

It is important to note that the use of prior sexual
histomc.gvidence for purposes of *demonstrating bias
ot motiva is consistent Wwith general evidentiary rules.
In this respect rape.s not singled out; a limitation of
such cross-examination would, u‘omcally, create an
exception for répe. R
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f. Mdendfication of the defendant. Prior sexual his- 7 that cases will arise where such evidence is relevanl
tory evidence may be relevant on the issue of the dc-',ﬁ and the prohibitions will prevént the courts from
fendant’s identity as well as on the issues of consent } " judging the relevance. These states, however, do not
and credibility. Where, for example, the defendant ., exclude the evidenee in all instances. Michigan, for
presents an alibi defense, claiming thathe was not cxample' allows the use of the evidence to explam
the, person, who raped the victim, he I’rught lry fo ‘the existence of pregnancy,‘semen, or disease. Wash-
show that the victim was -with sorneone else at the mglon pqrmlts this evidence only on the issue of con-
time of the alleged act. Such evidence might igpclude - scnt California prohibits its use on the issuc of con-
reference to prior sexual conduct. Surcly if the victim senl but permits it in some instances on the 4ssue of.

\ were pregnant or had contracted vencrcalndlsease or  victimcredibility. . . » T

had “semen present in her vagina, the defendant i
would have the opportunity to suggest that these in-
dications of intercourse could be atlrrf)u;ed to a liai-
son .with someone else. To do this, he might identify
opportunities. for the victim (o have: had intercourse
with someonc else. Once again, this type- -of evidence o
could be used in cases other than rape. What i~ h. Substantive constitutional issues. The constitu- _
established is who, other thih the defendanl may tional argument agEinsl‘a limitation of the scope of
have had scxual rclations with the Vl‘-‘lftlh not whether  evidence admissible at trigl concerns the Sixth Amend-
she has,a good or bad charactcr Inevitably, ,. Of " ment rights of the defendant. The Sixth Amendment
course, the evidence serves more ll'lc’m one purpose guarantees to all criminal defendants the zight to con-
for the defense. ' ; b ’, - # front his accusers; lhi§ sssentially guarantees the

g. Recent'trends. Many state’ leglslalures have ar right to cross-examination. To the extent that legrs:-
tempted to grapple with the difficult issue of how to 'lam? Change r&trrc}s the\s%p:\cf the de{endanl X
control the admissibility of prior sexual history in- ° pcserb,le cross-examination, 1.8, inquiries -igto rhe
formation. Generally, while.allowing its admissibility - vicm's prior sexudl .,conduct., ut arguably, restricts -

" where it is important to the defendant’s right to prove  this-findamentatconstitutional right.

his innocence, these legislatures have attempted to ¥ There is no constitutional right to irrelevant jnfor-
eliminate 'its use as a tool for chllm harrassment or .  mation. Thus 16 the exient that the legislature’is de-
*as an impossible barrier to jury gonvictions. claring certain types of evidence irrelevant, the de-

Twenty-two states have recenly epacted laws dendant would not have a constitutional argument to
which conlrol 1o some extent the aqmsﬁbll“y of evi-  have it admitted. If the evidence is relevant, and the
dence of the rape victim's me sexual conduct. leglslature says that it is inadmissible because its pro-
About one—ﬁflh of these Statutes simply codify re-  bative ‘value is outwerghed» by various policy argu- _
strictive laws alreadr-devlscd by state courts, The  ments, it can be argued that the defendant has no. -~
remainder impose some. restriction on the admissibil-  right to —ha_.ve ?.,]{ rélevant information admissible”
ity of such evidence beyond- those imposed by their _Heresay evidence, for example, is routinely excluded
state courts. Some states make‘procedural changes on -from ¢riminal-trials despite its potential, relevancy; it
how. such evidence wll] be considered by the court. isr argued that jts probative value and’unreliability
*Some states establish a, presumption against ‘admissi-  make it ifiadmissible. Furthermore, communications
bility, but leave the decision to the trial court. In  between doctors-and patients, and between Iawyer&
each of these 22 states, however, thé courts maintain  and clients, are “privileged and inadmissible’ c{espl(e

discretion to delerrmne the relevancy and admissibil-  the fact that they may be reIevant Here, there is a
ity of the evidence. - strong public policy to facilitate ‘this comrnunrcatlon

even at the price of excludmg potentially relevant
evidence. - .. o

Unfortunately-only a few of these statutes have
been tested, and thes only in a preliminary way, on
the issue-of their. constitutionality. Since this is such

ran impoctant and controversial topic, the constitu-
tionality of any limitations should be addressed.

Other states, such ds Mlcfngan Washlng(on and

.~ California, remove the cOurt's discrétion by clearly
.prohlbmng introduction of this evidence in all but The strength of the defendant’s constltutdgfal at-
very, limited clrcurnslances These statutes have met tack on the restriction of prior setual conduct evi-
with. substantial cntrcrsrn@y defense attorneys and - dence 'depends on the nature of the evidence and the
Qi . 3 » " e 11
civil libertarians who assert that the prohibition of purpose for which he. seeks its admission. As indi-
such evidence may be uan)nstltutlonal They suggest. cated abovc, evidence which tends‘to show general
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behavioral patterns or character in the community "
has so little probative value that the_policy to Festrict
its use would probably prevail. On the other hand,
prior sexual hiStory evidente used to suggest a vic-
«tim’s ‘bias or otive is universally admitted for pur-

poses of cross-examination despne its potential prej-

“udicial lmpac;

In assessing the defendant’s Sixth Amendmeﬂl
right to expose witness bias gr motive through cross-
examination, the Supreme Court has held-this right
superior to strong policy interests. In a recent case,
the Court held that the evidence of a. witnéss’s |
jivenile record, which was relevant to the issue of
bias, was admissible for lmpeachment despite the
strong  public. interest in maintaining its secrecy,®
Whether theranalogous state interest in protecung

. rape victims from harrassment and in encouraging
them to report to the police should supercede the

defendant’s. constititional right remains to be seen, ~

Clearly any such restncnon on policy grounds would
trigger careful constitutional scrutiny. ) -

The manner in which-the restrictive statute is con-
structed may ultimately determine its constitutional-_
ity. The drafters must be cognizant of the various
ways in which prior sexual history evidence can be

used and. the varying legitimacy that this.evidence !

can have in different contexts. Some states have ex-

cluded the evidence altogether, some have excluded -

it on the issue of consent, and others have-excluded-
it on the issue of credibility. Still other states-lave
merely réstated the common las rule that the judge
will determine its relcvancy and admissibility with-
out providing significant guidelines. The total exclu-
sion will undoubledly be subject to consutuhona! at-
‘tack; it is most vulnerable if there is evidence which
goes to bias or mgtwa which, in other types of trial, ,
would hav€ been admissible. Statutes which regulate
the use of this evidence on the issue of cofisent are.
probably least vulnerable to consmuuona! attack be,
cause this evidence is the least probatije and, thus,-
" moge likely to be outweighed by lcgitimatc policy
arguments. Of-cougse, those statutes which do not-
restrict.such eyidence, but merely leave total discre-
* tion to the Judge{., will not be challenged; only individ-

* ual judicial dec1sxons may raise consmuuonal ques- +

llOI'IS

_ cently conmdered the issue of limiting priar sexual’
history information have stéered a-middle ground be-
“tween taking all discretion away from the judge or
leaving the decision entirely within the control of the

-

_ what the defendant wil

LY

judge. In variots forms, some éiécreﬁon is Teft with
the judge, but-it is governed. by procedural safe-
guards. These sal'sguards include the use of a notice

* motion, an ¢ffer of proof, and an in camera hearing. .

" Gen erally, _lhese procedures provide fo¥ the ‘orderly

determination of the admissibility of particutar evi- _ o

dence. The notice motion requrremem essentially
«forces .the defendant to tell the prosecutor and.the
coprt in advance of frlal of his intention to use der-
tain evidence and td ask that it be admitted at trial. .

- Most statutes =regu1re,thal a wmlen motion agd affi-

davit mist be sered on e prosecutor 10 days pnor
,to trial. In addition,"an offer of proof or depiction of'
ttempi to- prove must be
proyided so that .all parfiés know what is at issue,
The notice requirement.prevénts surprise to the
prosecutor, the victim, and the courl prosecutor
can weigh the evidence and determine whether or not
he will object to ;ls'admlsslon confer with the victim®
- on its truthfulness, and ‘organize legal argument to
opp0§e Il if that is the_chosen strategy. The notice
requnrertfenl also slgna!s the courtrof the importance
of the issue since sore judges have tended to assume
the relevancy of prior “sexual conduct. This procedure
encourages judges to act fess aulomaucally —

Defense attomeys have objected to suwch procc-
dgﬂ;}guuements on the basis that it may not be
pr to know days in advance what evidence will
be availabié for trial. In fact, the actual trial slralegy

"and available evidénce may not be kmown until the -

trial commences. If evidence does develop after the
- period for notice, the court can-grant a continuance
or, perhaps, the statute can be written so the court
" can waive the notlce reqmremem if there is a show-,
ing -that the evidence was unknown and ¢88d not

Jave reasonably been discovered in time to comply. 2 !

The possibility that such evidénce may rgmain un-

-

knowr to the defendant raises the guestion of the ~*

prosecutor’s obligation to share such Anformation.,

The law on the state and federal level has generally*

devéloped so that the state must provide ‘the defend-
ant with all cwdence that could potentially exculpate

" him. Usuaily this duty presupposes that the informa-
" “tion is admissible, although this standard is unclear-

* The question -temaing whethei' the defcn;e'can seek .

information concerning the victim’s. prior sexual his- ™.
i. Procedurgl issues. Most .states which have re- - tory from the state who may have better access to
« the mforma‘tlon and its source, the victim. Given the .

0penness of the prettial hearing Ifegardlng adnfissi-

.| bility of the gvidence, there is a question of the ap-
propnateness of a dlscovery request from the defense

86,




about the wcum s, past, Only if the defendant knows
what evidence is available can he decide whether or
not to press for its admission.’

Many states have also prowded that the attual
hearing to determine the admissibility of the evidince
is held in the judge’s chambers. After the judge has
read the defense motion fnd, perhaps, the stat

ﬂ.

reply, he dan decide if a hearing is nccwsamé& -
. eral states have legislated that the hearing should n
-be.in public. Such a elosed hearing is referred to @
aw In camera hearing. The main purpose of the pri
vate hearing is to protect the victim from the em
barrassment which might occur if the details of he
sexual history were revealed and debated in publig.
Quite possibly the ewdencc will be raled ma.df‘mESN ¢
“and the publit may never know about these facts.

Public-fumiliation of the victim in the pre-trial
hearing may serve the same purpose as humiliation
at trial. If the evidence is ruled to be admissible, then,
of course, it would be presented.in the public trial.

.Not ¢veryone agrees that it is in the victim's best
interest to hold such hearings in camera. Without the

presence and support of family and friends, many _

vietims find such a hearing to be a more intimidating
experience than a hearing held in an open court-
room. It.is possible that the statute could be written

~s0 that the hearing will be held in camera’only at ‘the
request of the state or the defendant.

, The impact of leglslallon to limit the adm1ss1blllly
of prior sexual history i§ as yet unclear. Many prose-
cutors belicve that this statutory action was leng
overdue and has had a substantial influence on jury
trials. For the most part, they believe that the legisla-
tion only codified the common law, but put the
judges on notice and forced them to be more cogni-

“Zant of the traditional policies of the court to exclude
this evidence. However, some prosecutors have
voiced the concern that these elaborate procedures
may legitimize the admission of such.evidence. Inad-
verlenlly, the législation may tell judges that, if the

-abstacles to-admit such evidence are met procedur-
ally, they can then allow the evidence with a clear
consc:ence Other attorncys and judges have ex-
pressed concern with the ambiguous criteria for ad-
mission in some statutes and the constitutionality .of
" certain blanket exclusions.

j. Some conclusions, To pass constitutional mus;

ter,. leg'lslatioq testricting. the admissibility of evi-
dence of prior sexuval conduct in rap¢ cases §Rould
allow for the impeachment, of witnesses in the same

.

way that witnesses could be impeached were the
charge other than rape. Minimally, this includes im-
peachment which shows that the withess has a bias

-or motive to lie or which shows that the witness lied
- while testilying about her prior sexual

uct. A
lic on the stand about whether she consented t

act charged docs not give, rise Tosthe need for evj-
dence of prior sexual eonduct, since prior sexufl
conduet has nothing to do with general credibility. 1
this instance, she is impeached by evidence that re-
futes her version of what happened.

-To.the extent that diseretion is given to the trial
court to admit such evidence when impeachment is
sought, noticé requirements for a hearing on the mo-
tion must be flexible enough to allow introduction of
the motion during trial. If the defense cannot bring _
a belated motion in instances where the information
was not available prior to trial, then the state may be
required to Provide the defense with any possible
relevant impeachment ewdence so the monon can be
prepared.:In structuring 'these procedures it is im-
portant to remember that constitutional considera-
tions place a high value on the rights of the*defend- -
ant who is sub]ecl to criminal penaltlcs In thls
arena, the victim has no die process rights.

Beyond these procedural restraints, legislatures
have the opportunity-to redress what some argue has
been an lmbalance between the victim and the de-
fendant in rape trials. The use of prior sexual history
evidence has deterred victims, from reporting, forc-
ing them to drop out of the criminal-process, and has

led juries to acquit defendants on issues not directly -

relevant to their guilt. Although rules of cvidence
were traditionally devised by.the courts; the modern
trend has been to place this power within the legisla-
ture. Rules regarding the admission Of such evidence
may be a very appropriate place for legislatures to
begin their reconsideration of the issues involved with
rape, .
&

3,2 Corroboration -

Rape corroboration rules have been founded on '
the assertion Sir Matthew Hale made three centuries
ago: rape is “an acécusation easily to be made, and
hard to be proved, and hardet to be defended by the
party accysed, though cver so innocent.”? This.char-
acterization. of rape, coupled with. the assumption
that jurors are unduly prone to syfnpathize with rape
victims, provides the rationale for the nine states .

“which still require-that rape charges be corroborated

will.ljpmc evidence other thair the vietim's testimony.

¢
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The corroboration rules have been*subject to Sig-
" nificant attack. A sarcastic challenge’to the New
York rules, sincé amended, which madec conviction
very difficult was lodged by a New York Times Mag-
azine articlc in its advice to rapists; .

If you're going to rough up a woman, don't
stop until you've raped her; theh they can't
get you on the assault. If you'regoing to-
rape a woman, dont sob hcr; they might
get you on the theft. If you're going to rob
a woman, you might as well rape her, too;
the rapc isfree® :

This attack suggests the rationale bcing uscd to mod-
ity corroboration rcquirements in numcrous states.

Except for the crime of perjury; the common law
has nevcr.required corroborative cvidence to support
a criminal conviction; ¢ven rape was not originally
made gn cxccption as it was in respect to other rules.
Courts havc traditionally relied upon-jurics to weigh
the evidence. It has becn generally assumed that the
occasional falsc complaint w uld be uncovcred
through the adversary process, the presumption
of innocence serving to protccl the defendant.

However some courts departed from the common
'Iaw tradition ‘and established special ‘corroboration
rules for rape. These requirements are based on the
fear that conviction of an innocent defendant for rape
is somewhat likely despite traditional safcguards As
a result of this fear, a fcw states havc -required that
a person cannot be convicted of rape on the unsup-

ported testimony of the alleged victim. Some other’

states apply-thcir corroboration requirements to spe-
cial circumstances such s when the victim is a
minoz, where 2 belated complaint is made or whcere
the victim's story is inherently improbable.

Among the states which have required ‘corrobora-
Q.n there is significant variation’ with regard to the_
kind of evidencc which fulfills the requlrernent Cor-
roborative ewdence is defincd.as that witich tends to
confirm the victim’s testimony. The courts in Iowa.

for exarngle have looked to the entire * ‘combination -

of circumstances” as poss:ble corroboration. Most
courts have liicd specific typcs of evidence which
can be used for this purpose. The District of Colum-
bia Court of Appcals has noted a number of possi-
bilities for corroborauon oo

“( l) Medica] evldcnc!: and testimony,

" (2) evidence of breaking ‘and cntenng the ;;tose-
cutrix’s apartment,

e A

(3) condition of clothing,

(4) bruyises and scrat.chesﬁ,"
(5) emotional condition of prosecutrix;

(6) ppominity of the accused,
{7) capduct of accused at time of arrest,
(8) prescnce of semen or blood on qlothlng of
accused or victim, ° .
(9) promptness of complaints to friends and
police, and
(10) lack of motive to falsify.”®

The type of cvidence necessafy for corroboration
depends on what must be corroborated. Generally,
under most rape-statutes, there are three elements to
the crimc of rdpe: (1) force, resistance or fack of
conscnt, (2) pgnctration, and (3) identity of the

rapist. Some jurisdictions, such as New Yerk prior-to *

1972 and the District of Columbia, required all three
elements be corroborated. More states have required
that a lack of consent and penetration be cofrobo-
rated, but not identity of the rapist. Still other states
rcquire some corrobomation of any portion of the vic-
-timy's testimony. No statc reqmres eyewuness testi-
mony. R - T e

Lack of consent is usually corroborated by evi-
dence of force or resistance which is usually mani-
fested in physical signs such as the victim's hysteria,
flight, torn clothing or m;ury\ Penetration s generally
corroborated by medical evidence ef sperm, irritation ’
of the sexual Q?gans or pregnancy. Identity is cor-
roborated by evidence of the defendant’s opponutgly
to commit the crime or, for example, the  victim's rec-,
ollection of the identifying 'details of lha;'defendanl 5

-7 possess:ons if her recollection can be verified." An

admission by the defendant, if ¢lear and unequivocal,

_can corroborate any of the eleméhts.'

s -, o
Where all three elements bf ‘the crime have re-

+ quired corroboration, comparatively low conviction
rates have resulted. The,strict corroboration rules re-
quired under New York's pre-1972 rape statute ré-
sulted in very few convictions. In New York Clly in
1969, for example, there wereé 1.085 arrests for rape
and 18 convicti ,:gs”‘A minimal corroborauon uu;e:u
ment, however, doks not guarantee hlgh conviction
rates. Even'ln states where there is no corroboration
fequirement, few cases are taken to trial wuhout
corroboraung evidence. Furthermore, some states |
without coffobo requirements. have erqcled
other barﬂérs lo%lion, sueh as cautionary in-

b
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stmcuons or psychlatnc exarmnauan of the victim.
Thus, regardless of the formal corroboratlon require-
ments, an informal corroboration requirement and
other screening devices may operate to exclude un-
corroborated charges from the criminal justice sys-
dem. It is only where corroboration requirements are
extensive and narrowly interpreted that there appears
to be a significant negative impact on the conviction
rate. f . - -

Whether fofmal or informal corroboration require-
ments are justified deperrds on whether, their rationale
is sound. The perceived prevalence of false rape com-

_ Plaints, coupled with the perception that juries tend
to believe rape victims because of their indignation
at the crime of rape, Tepresent the underpinnings of
the rationale. False rape complainfs are believed to
be frequent because there are many motives for such
cOmplamts These motives might include shame and
anger ‘at having succumbed fo consensual intercourse,
blackmail, the shielding of a sex partner that caused
pregnancy, a dcsn‘e for notoriety, or "mental instabil-,
ity. It is also believed that rape complaints can be
easily falsified. Rape can ind does occur withoit
witnesses or the creation of any physical evidence.:-

Once the ,crime has been completed, there are no .

necessary traces of its criminal Jhature. . .

Because there are so many molwes for false com-.
plaints, an argument that thére are many false com-
plaints may be convincing. This fear is clearly ex-
pressed by ‘ngmcire .

Modern psychlamsts have amply studied
the behavior of errant young girls and
women coming before the court in all $rts .
.of gases. Their psychic ¢omplekes are
multifariqps, distorted partly by inherent
defects, partly by bad social environment,
partly by temporary psychological or emo- :
tional conditions. One form taken by these .-
complexes is that of ~contriving' false .
«charges of sexual offenses by men. The un-

; chaste (let us call i) mema'hly finds'i inci- -
dental but direct ‘expression in the narra-
tion of imaginary sex incidents of which
the narrator is the heroine or the victim.
On the. surface the narration is Sraight-
forward apd' convincing. The; real victim,

: however, 100 often in such cases is the in-
noéent man; for the respect and sympathy
naturalily felt by any tribunal far a wronged

female helps to give easy credu to sych a
pIaumble tale,'®

" ghance of achi ieving a convictien.

Despite this fear of the false complaint, all avaifable
evidence suggcsts quite the opposite’ (1 that lherc
is not a disproportionate number of false rape com-
plaints, (2) that those few~gomplaints which al;e

_ false are readily screened ot prior to trial, and.(?i

that jury attitudes favor the defendant and not thé

victim. — - e \
Itis a fact that few rape complaints lead to a crim-!
inal OOIchtIOIl but this does hot suggest that the ratei
of case attrition is a function of false reporting. Al-
though tpe'polie’e, for example, do not decide to pro=
ceed with a substantial percentage of rape complai
(the unfounding rate),’ this appears to be du
prosecutorial’ disadvantage in the complaints, not to
falsity in the charges. These proseculorial disadvan-
tages include factors such 4s intoxication of the vic-
tim, a delay in € reporting of the offense, prior
acquaintanceship between the victim and the rapist,
or refusal by the victim to submit to a polygraph or
physical examination. Police have no difficulty in
screening out the/6ccasiongl false charge; if anything,
they screen out far more than fabricated complaints.

Even in the event that the’ police. are unable to
séreen out false charges unmedlately, it is doubtful
that a womar would proceed very fay with such com-
plainis |q_ the face of the unpleasarllness she must
endure to pursue ijt. "A WDman wishing to satisfy .
splte vengeanck, op’any other la;e tive is not

> likely to aecomphsh her ends by bring#ig a falée'rape
charge. By ctying rape, she faces personal harrass-
'ment and embarrassment 2nd yet is less likely to suc~

) ceed in securing a conviction than if, for example,

she brought any other charge. Without .substantial
corroboration of her charge, she has vlrtually no

2

In addition to indicatiofis that false rape com-
plaints are screened out of the system, Kalvin.and
Zeisel, as mentioned eaglier, demonstrated that there
is actually little jury sympathy for the rape wctjrn In
their study, the jury. would have convicted in 3
of 42 cases of “non-aggravated” rape that were ex- -
amined. In contrast, judges would have convicted in
22 of the cases: Thus, the danger of the, oyersympa- '
theuc jury seems greatly exaggerated. -,

The corroboration in rape cases ultimately rests on
the umq'ueness of rape in jury dellbemuon This argu-
mept assumes-that rape charges are sufficiently Aif-"
ferent from_ “other charges jo requlfe a different rule,
Given jury alutudes agamst rdpe victims,* this con-
cIusmn doe.s not seem msnﬁii'd If the jury in a par-




>*ticular casc does have 'undue Ssympathy for the victim

leading to an unwarranied conviction, the judge has ,
the power to set aside the verdict due to insyfficient -

evidence. Finally, the point must be made that socicty
may bp\unablc ‘to justify a rule which, precludes con-
viction in situatiofis where a crime has been com:
mitted, but tﬁe very nature of the offense prcvcnls
corroboran_ng cvidence. .

o

3:3 The Cautionagy Instruction

. Where corroboration is not required In rape cases,

some states have introduced an instruction -to the
" jury which cautions them to exercise special care in
cvaluating the vietim’s lcsllmony “The most common
form_of this instruction reads as follows:

A chatge such as that made against the de-
fendant in this case, is one which is casily
adc and, conés made, difficult to defend
&against, even if the pesson accused is inno-
cent. Therefore, the law requires that you
examine the testimony of the female per-
© . son named in the information with cau-
tion.'? -

The. ins';mclion arose from the writings of Sir
Mathew Halc who served as Lord Chicf Justice of
the Court of King's Bench from 1671 to 1676 and
whose Writing {vas published posthumously in 1735.
‘He recounted two cases in which he felt’ that falsc
charges of .rapc had* been brought by very young
girls, although the defendants in both cases had been
acquitted. without any special instruction to the jury

regarding the credibility of rape victims. Hale con- .

cluded that juries werc more prone to convict ins
rape casts than in Gther tridls and that they .needed
to bepggutwncd against lhexr'c_rwn biases. As a result’
of Hale's observations, some of which were cited
" earlier, the instruction cautioning the jury became
common-ip rdpe casds. It was first given only where

“ that the, mstl'l-lcllon has a significant impact on the

outcome of rape cases by virtie of lmplantmg doubl

_within the minds of the Iurors ST

While many states havc banned the use of the cau-’
tionary instruction, 13 stateg still' allow its usc at the*

discretien of the trial ;udgc e judge’s decisioh will .

‘rot necessarily- be reversed for failing to give it. The

appellate courts in these, states examine the quantity

of eredible evidence presented at.trial and what-other ’ .

instructions are given. They thendeterminc whether
it was reversible error for the judge not to give the

instruction. . i e

The'question of whether the judge was COW )

refusing to give the instruction has arisen on appeal
very few times. It may be that the instruction is gen-
orally given in those states where it is discretionary.
If 2" defendant is acquitted, the state cannot appeal
the conviction duc to the constitutional prdtection

) agzuns[ double jeopardy. If the judge glves the in-

struction and the defendant “is acquitted, the Sigte
cannot appeal on the basis that the instructiofi-was
wrongfully given. If the judge refuses the mstrucnon -
and the defendant is, convicted, the defendant would
certainly appeal on tbe basis that the instructjon. was
wrongfully withheld.. These conscquencl:s may lead
judges to give the mstrucllon as a means of protect-
ing.the  conviction if onc is obtained; there i, no risk
of reversal if the mstrucllon. iz given, while there is .

' some rts_.k of reversal if they refuse to give it.

Argnments against the use of the instruction can

_be organized into four categories: histarical, factual,

judicial, and constituti onal. The first lhrec arguments
have been successful in states supreme ‘Courts, while
the consmullon;ll argument remains umested

a. Hﬁtm:cd argument. 1t is commonly behew&l
that the caullonary ifistruction arose at & time when
Llrdefen dant could nat testify on his own behalf and -

therefore, extra protection of ]us rights was

needed: Although this interpretation is technically
correct m that defendants eduld not testify under
- oath, as a pracucal matter, "they could and did testify

S the victim was-a minor, but the yule was later apphed
- to altcases of sexual assauit. * .t

. The caunonary istruction has now been abplistied -
. in mos}, states through statute or case law. Thé Jin-
struction was attacked because it seemed to. exem-

*  plify the contemptuous treatment that 12pe vietims

receive from the criminal justice system. Feminists
argue that the instruction originated as a statement of
general mistrust of women; some cautionary instruc-

ons even emphasize that the female person in the
case be regarded with caution. ?rosc;culor_s believe

.
- . -
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sfreely without taking the’.oath. There Were other

¢ significant differences, howeyer, in'the abiltey of a de-

‘fendant to defend himself in.the seventeenth x'éentnry
He had no presgmﬁllon of mnocence, o right {0 An
attorney, and no right tG compél witnesses to-testify.
Under these circumstances it might be cult to dis-
prove’ a rape chargef Since these-diabilities have

Sbeen removed and defendams now. have elaborate -
protection rulc is no longer appropriale
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»

“». Facma! arg‘umenr “The ‘factual atiack argues
‘that the underlying basis of the instruction is false,
objecting to the n‘nphed assertlon that rape cafes
which go tg trial are rarely corroborated. The Kalvin

" and Zeisel study suggests that rape charges tend to

be better-corroborated than other typés of crimes.
+Lack of corrobbration occurs just as frequently in
trials for non-sexual assault as for sexual assault,
despi
non-sexiial assaults, The rape defendant is morg
llkely to have corroborahon of the defense than is

lhe defendant in a narcotics case. In addition, there |

+is more likely to be corroberative expert evidence
(e.g., testimony of physicians) in rape cases than in
-burglary, drunk driving, or assault cases.- If

screéning procesy, already assures that rape *cases

must be stronger than other cases to get'to trial, there

is no apparent need for a universal cautionary in-
. Struction in rape cases.

In summag, factual -attack on the cautionary in-

struction asSerts that a charge of rape is made with_

difficulty and easily defended against; few rapes are

» réported, fewer still are prosecuted, and j jury almudes'

fa\ror the accused ralhcr than the victim,

" tion is mot the kind of direction which a ]uEIge is
allowed to give to the jury. Judges u'admonall,y in-
stpct ]unes on principles of law that the jury is
-expected to apply to-the facts that they find. Judges
are not usaally allowed to argue a particular ‘side of
an issue or suggesl a blas. However, lhe cauuonary
instruction represents a factual conclision and' not
a p‘nnclple of law and, therefore, it may be mappro—
priate. The cautionary instruction eSsentially repre- _
sents a judicial intrusion into the jury's traditional
role of judge of witness credibility. By su}gestmg,
,that there is somelhlng suspicious in the victim's
tastimony, it directs and biases jl.ll')l' declslon-makmg.

vd, Conmruuonax" argumens. The consumuonal

* ~argument’ against cautionary instfuctions is based on
- a_denial of equal protection on the basis of sex.

Under trdditional constitutignal argumients, classifi-
cations are struck dovh if they disadvantage a group
and there is no legitimate purpose to the 9lassifica-

* tion. The cautionaje instruction might be constitd

tionally deficient because it deprives women quite

. literally of equal protection of the criminal law. Such .

deprivation. bccui's when doubt is cast on thg testi-
mony, of women as victims of crime merely because,
of their sex or because of the mature of the crime

, one Would assume, the more public nature of -

c. Judicial arguments. The judicial argument.

_against the Hale insiruction lesserts™that the instruc-

. committed" against them, If the discrediting of their
-testimony leads to a higher acquittal-rate for rape
than for_other felonies, then it can bmgued that
rape goes relatively unpunished, rapists aré relatively |
.free to rape, and women are victims of a crime in
"higher proportions than they wonld be had instruc-
tion not been given. ‘This argument_may be less
persuasive in jurisdictions where lhe instruction is
given régardless of the sex of the witness. For
example, prior to the rejection of the instruction in
Califgrnia, the instruction was requiged in every case
involvirig a sex offense even if, as in one case, lhe
u\rlcun’lhwas a malc police qfficer.'

. If there ls no factual basis fdr the instruction,
" there would appear. to be no. basis at all for the
instruction; it"would serve merely to  encourage ac-

quittals irrSspective of the defendant’s guilt. Suth
an argument is somewhat novels since the victims of

crima have never been given standing to'bring such .

an attack under the Constitution. However, recent
interest in victims’ rights and the Equal Rights
Amendment may make the consntuuonal argumcnt
“more viable in the future. » \

:I'hus, despite the various argurncnts agamst the ‘

use of*the cauuonan:y lnstmcnon, the* apt remains .
that some rape chargek, like some chargts in other
uncorroboralcd To the‘ extent that this

me
1ncrcases he .risk offalse con\rlctlon, there may bé
ed for some type Of cautionary inStruction,

ﬁ[—!owaver, the instruction need not be crite-specific

to ameliorate the nsf, an mstrucllon which could
be used in any case ip which the;gﬂ_ls no corrobora-

tion would suffice to alert the jury to injustice “fithod&-
€+

suggesting that a particular class of victim or

is inhegently suspect. Eight states have passed 5p
'"‘lqgslauon bann]peg the cautionaty instruction spemﬁc

to rape cases, while many others, like California, .

have rejected its use through.case law. It remains *

an important issie because it reflects deeply held
attitudes throughout the crimin#® justice system that

" have undoubtedly- prevented the conviction of de-

fendants for the crime of rape. . iy

e. Psychxamc exmmnons Another alternau\rc
to the corroboration rule is the provision for psy-

chlatnc examinpation of complaimng witnesses in

_.some, states. "A nuimber of writers, ncluding Wig-
Jnore, have. cxprcssed the opinien that aj_l compl ~gln-
ing witnesses should be psychiatrically examined as
an .alfernate means of eliminating false rape com-
plafnts 13 This suggestion. is prefnised on a number
of assumpllons that thcre are many false complalnts
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; .
ihat substantial numbers of those complaints yarise
from mental disorders, and that psychiatry\ can
determine truth from falsehood in this context, While
* «there¥is no reasgn to believe that there are mpre
false complaints of rape than of any other type
erime, there is -virtpally ne evidence to indi;dtg what
- percentage of lhose false complaints of rape which
are made arc the result of menfal disorder. The
belief, however, that such complaints are Commnn
had led some-courtsdto permit the ordering of such
.examinations in rape cases. Although the practice
" grows out of judge-made law, legislators may be
askedto cvaluate the practices in view of growing
concern with the treatment ‘of rape vietims; on the
one. hand. and the elimination or modification of
corroboration Tequirements on the o'ti_lcr.

In those states where such an examination is pos-
sible, the order is made at the diseretion of thg trial
judge. No convietion has been reversed for failure
10 order such cxaminations, but, it 5h0ul§.| be noted

« that whcrc, the judge orders the examination. the
issue will_not arise on appcal since neither the state
nor the complalmng witness could appeal the order
if granted. A survey of states made as part of this
study suggests that the while the examination is re-
quested with some frequency, it is generally denied.

What the defendant needs to show in order to
justify such.an order varies greatly with the particu-
lar eircumstinces of each case. Generally. courts
requirc Some reason  for the examination; for ex-
. ample, the complaining witness had fabricated

numcrous scxual incidents in the past. The legel
standard varies from a “compelling nced” to a

“substantial showing of nced an%liﬁcation" to

sbmc showing of necd.” The gredf breadth of trial

courl disczetion tends to make {ch of thesp formu-
mlgtions virtually the same in p‘zlcucc. \e

. In arguing for these examinations, courts have
’emphasized the defendant’s right to confront the
witness and the trial court’s nced for mformatlon
Defendants~have stressed that the ¢xaination can
avoid manifest possibilities for injustice raised when
the trial judge-does .ot take advantage of the knowl-
edge -and expertise that psychiatry and_psychology
can offer. For these reasons. California considers

that the cxamination may constitute a minimum-
ex offense, -

Rrbtection for a defendant charged withg
particularly if the charge involvés child molestation.

- Bamg " nd

Vietims and prosecutors have strongly objected
to these” examinations. For' the yictim, the examina-
tion, as well as the motion to order the examination,

32
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“another in

may .constitute a personal’ affront as subﬁtamial’gé
the assguit_'!.ﬁclf. The examination represents’ still
chjcation that the criminal justice system

dogs not believe her and,that she is somchow suspect
Tely because of her sex and sthe vrime thal was
committed Upon her. She may witdraw her ‘complaint
rather than be subjccted/rﬂ"t'ﬁ'l's;‘gross insult. The
District of Columbia Court, in forbidding such ,ex-
aminations, -gave these reasons s rationales and
additionally pointed out that the availability of
uch an,Order” opened the door to vietim harrass-.
ment Py.the defense. The’ ovgrall effect, the court

_betieved, whs to deler complaints.™
. *

Even these argumcms ‘presume that such an ex-
amination might have some validity. The Oregon

-Court, for example, rejected a request by a defendant

on the basis'that: “[i]t bgs_not been demonstrated
that the art of psychiatry has yet developed into' a
science 0 exact as to warrant such a basic intrusion
into the jury proeess.™ '* Doubts surroundiﬁg the
relinbility of psychiatric testimony create the possi-
bility of a battle of experts with psyehiatrist pitted
against psychiarist. This, in turn, copid be expensive
for the erimipal justice system?® ¥, it suggests
that sexual assault cases will becg ispecial class
of eriminal cases decided not by | lhc jury, but by an
abdication to doctors.

*

f. Po!ygrapks Those who favor psychialrlc ex-
aminatjons of rape victims also tend to favor the
use of the polygraph (lie detector} as screcning
devices for false rape complaints. Somc cven urge
that such tests be mandatory and admissible at the
defendant’s trial. Given the current status’of poly-
graphs as inadmissible without a stipulation by both
parties to the criminal trial, as well as the gencral
mistrust of the machmqs reliability, it is unlikely
that there will b seridus consaderauon of this
reqmr.cment . .

L3
Police, and’ somctlmes prosccutors. ‘do find the

polygraph a satisfaclory and even cffective means -
to ‘screen wntruthful or uncooperative complainants
as well'as encourage guilty pleas by defendants. The
vietim who agrees to submit to the itest is perceived
as ‘more triithful and cooperative than the victim
who refuses to submit. A tgst which suggests truth-

[fulness. on_the part of the victim can be a bargammg» ’

lever against the dcfe dant in pled negotiatiods.

Despite the potcnual qulncss of the test, many
regard the polygraph as one,more deviee for vietim
harrassment by both the defendant and the criminal
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justice system. Once again, the test may represent -

the system’s'suspicion of the complainant because
she'is a woman and subject-to this particular type of
offense. Her refusal to take the test may reflect her
contempt for this attitude more than her unwilling-
ness to prosecute or lack of credibility.

3.4 Conclysion

Corroboration ‘requirements cautionary instruc-
tions, psychiatric examinations of victims, and poly-
graph tests all have served to erect special barriers
. for rape prosecution. While based on assumptlons
. Tegarding the protection ‘'of innocent defendants,. they

have carved out a Spqmal exception to the norms of

7
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criminal+justice and have essentially assumed false-
hood among victims. It is the victin whose word
is ‘immediatély subject to scrutiny and skepticism.
Such a philosophy can only discourage victims from

 reporting. The risk.of false conviction is arguably no

greater than in any other felony. Furthermore, the .
atmudes which have helped erect these barriers have
so. permeated the criminal justice system that even
without $tatutory or common law safeguards, prose-

+ cufon of rape. cases too.often remains a limited and

tentative effort. It is hoped that the present legislative
drive to remove these barriers may not only make
analagous to the proof.f¢ other
felonies, but itdpay change attitudes to facilitate the
successffil. pros¢cution of the crime.

»
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this sweeping statement was based consisted of five case
studies from a 1915 textbook and of leuers and monographs
from four psychiatrists, all dated be%re 1933, the origiaal -
year of publication of Wigmore's treatise. Babcock, Barbara,
Ann Freedman, Eleanor Holmes Norton, and Susén Ross.
Sex, Discrimination and the Law: Causes and Remedies.

.B-oston Litde Brown, 856, n.45, 1975.

WOALJIC No. 1022 (Cal. Jury Insu's. Crim. 3rd ed.
1970). ;

U The cautionary ipstruction .in_ Cahforma was stk

"down in People v. Rincon—Pineda 14 Cal. 3d 864 (1975). ]

» Wigmore .asserted that “no judge should ever lel 2 sex
offense charge go Lo the jury unless the femate complainant’s’
social history and mental makeup have beén exanMned and
testified to by a qualified physiciin.” ngmore, (3rd
ed., 1940).

" United States v. Benn, 47/ P.2d 1127 (D C.C.A. 1973).

¥ Stale v. Walgl’aeve, 243 Or 328 (1966)




CHAPTER 4. SPECIAI. ISSUES

Much of the impetus for legal cl@nge with regard - sgnsmve nature. In other places,

" to rape has emerged from .the reports of victims.
For many victims, involvement with the criminal
justice system has been almost as bad s the sexual
assault itself. Rape is a traumatic event in the vic-
tim's life, and the demands of the criminal justice
system often accentuate and magnify the disruption.
The criminal justice system, with its concerns foér
bureaucratic efficiency,” public scrutiny, and the ad-
versary process, has traditionally pald little attention
10 the needs of victims:

More recently, victims of rapé have received
significant publlcuy, and their needs have begun fo
be addressed or'at least discussed’ by the criminal
]usﬂce syslem First, there is a grovnng concern
for the mtegriry and-needs of the victim. Second, only
if the vicBim is treated humanely can the crimidal

- justice Systgm- expect the victim to réport the crime
ancl beeome involved wih the rapist’s prosecuuoq

g Initiatives wvith regard to rape

ePresent a wide range of protechons and *

services. These include everything from prows;ons
to assure the victim’s privacy to the establishment
"~ of educational programs for poten(@! victims on how
. to avoid rape. Legislatures have considered the pay-
. ment. of Yictim compensation to rape victims, the

" provisioft of counseling services, and spec:al training -

for police officers to improve - -their 'sensitivity to
victim. needs. While leglslalures Jhave  indirectl

u e
especially in urban
courts, these hearings occur in crowded and nolsy
courtrooms overﬂowmg with wcums, defendants, and
witnesses associated with a wide range e of. cnmmal
conduct. The victim’s experience in tesi ymg in these
two envlronmems Wﬂl dlffer sngmﬁcamly .

‘!
\ Some prosecutors have & choice jn how they .mll

_ -proceed with a rape case that allows somevgonsid-

eration of victim needs. In some jurisdictions; for’
— example, probable cause hearings can be avoided
altogethier by having the case heard Pefore a grand
jury or filed directly into the trial court. These latter
options allow the case to be pursued into the felony
tefal colirt without the victim exposure to what is

- often brutal cross-examination .at the probable cause
heafing. Unfortunately, neither the grand jury or

.. direct filing optmn is available in all ]urlsdlcuons

In addition, the privacy problems of a: junsdlctlon
may depend upon voluntary mechanisms empjoyed
by the Yocal media. Many neWSpapers and radio
and television stations refrain voluntarily from pub-
lishing information about the victims of sexual
. assault, evén though by law the information. may be
a matter of publig record.

-

" The volume of legislative activity concerning vic-

‘tim privacy ‘suggests that local praetice has not

. sufficed to provide victims with the privacy they
" desire when pursuing sexual assault casts. Legisla-

attempted ‘to assist rape victims by-enacting sub- ° tures, have attempted to make pretrial heanpgs, and

stantive' -changes in the rape law, there remain
© extensive opportunities’ to more directly assist vic-
tims throngh legislative action. - - .
41 Pﬂvucy K

R —~Publlc -eXposure-of the-intimate details of her Tape-

_is often an embarrassing or humiliating experience
- for -the victim. However, the extent of the privacy
problem ig difficult to assess because local practice
_varies mgmﬁcamly In- some jurisdictions, for ex-
ample, proba‘ble cause or prelltmnary ‘hearings are

heid in smiall quiet courtrooms. The entire calendar

-of cases for a pamcular moming Will be of a' similar

trials, private and have attemipted to limit ‘media
coverage of rape cases. The problem with such
- legislative attempts is*.that the victim's right of
privacy often conflicts with the public’s right to in-
- formation and tlie defendant’s right toa public trial.
Balancing these fundamental interests is a legislauve.

" fask o utmost T delicady.” ~ " 77 T .

The right t& a public--tfud the rfght to privacy,
and freedom of the press. The Sixth Aniendment to
the United States Con;utuuan, as well.as the con-
stitutions of the various states, guarantees to the
defendant the right to a, public trial. Interpreting the
scope "gnd limits of this right js difficylt epough in
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view of the multiplicity of conflciting interests in this
area, but this difficulty is compounded in the context
of .a gape_trial. Four typical cases based on actual
circumstances may serve to iflustrate the range of
problems which arise:

* "

. '® The deferidant desires a public trial, including
the presence of family and friends, but the rape
victim wants the courtroom cleared since she

» feels: emotionally unable to testify in front of
spectators. -

.-

¢ ‘The l'?-year old victim has a number of -sup-
porters’in the courtrcom, many of whom are
friends her age. The judge excludes these young
women because it is against public moialily for’
them to be exposed to the lesurnony in a rape
casé.

e The rape victim has friends, family, and sup-
porters from a rape crisis group in the court-
room. The defendant wants the courtroom
cleared because he believes the presc..cc of these
people will influence the victim’s testimony. His
counsel believes that the impact of his cross-
examination on the victim will be enhanced if
the victim's supporters are excluded from the

e.courlroomA . Vo
s ™ *

* Both the deféndant and the” victim wafit the
courtroo %@d becduse they do not want
public exPosure of gheir intimate lives—the

" defendamt because ht finds it highly embar-
rassing to be on trial for rape and the victim
because she may be forced to revé®l details of
her past sexual conduct Members of a rape |
crisis group wani to attend to monitor the

. justice systtm’s conduct of the trial, and*a

- reporter wants to atfend to write an article

- for his paper. . - .

From these four cases it is apparent that the
ﬁefendam the victim, the public, and the press all
have an interest in whether or not a' rape trial is
open to the public. The pamcular interest of these
various parties may vary, however, from case to
Case and may not be apparent simply by virtue of
the partys role m the case. Only the press, in its
persistent search for public information, has a fixed
interest in the public trial. Because of the complexity
of these imen:f.sl's','lhe uéstion as to whose rights
prevail in the presence of conﬂlct requires substan-
tial inquiry.

Courts have recognized these various interests and
have attempted to balance ‘them, but they have uni-
formly started from the position that a trial must be
"public unless there is sufficient reason to limit public
access. The underpinnings.of the right to public
trial are substantial: the defendant’s right to a fair
trial, the public interest in curbing the power of the
courts, and the freedom of the press. The United
States Supreme. Court has pointed out that the right
to a public tral emanates from a distrust of secret
trials; such trials histori¢ally were-used to suppress
political and rellgrous dissent. The public scrutiny
of trials wds seen as & means of controlling the .
potential abuses of judicial power. By watching their
judicial system in chon the public would acquire
confidence in their governmental processes and the

cratic system would presumably be stabilized.
This strong tradition is What courts and legislatures
must struggle with to modlfy the public nature of
the crlmmal trial. SN .

Desplle thls tradition, courts have generally per-
mitted three limitations on thie right to public trial.
Flrsl ‘'spectators can ‘be excluded if their presence
interferes with the orderly conduct of the trial. If
there is inadequate space available in the courtroom
for all who may want to attend, the right to a public
trial ‘does not require. that the trlal be moved to 2 .
space large enough to accommopate all. Furthermore,
if the conduct of the spectators is disruptive of the
judicial process, they can be refoved from the
courtroom. Since the orderly conduct of the trial is
niecessary to preserve the defendant’s right to a fair
trial, the exclusion of Spectators for this. reason
simply balances his right to a fair and orderly trial _
against his right to a fair and public trial.

%+ Second, courts permit the exclusion of spectators
when 'ﬁ is necessary to protect the public morality.
When a case involves a sex offense, ior example
young spectators'can be. excluded if the evidence is -
likely to involve the recital ofsscandalous or inde-
cent matters which would havt-asdgmoralizihg effect
upon their immature minds; No matlgr ho. this type

1 of -language *would be mterpreled by the? pourts, it

is clear that what is at issue is not the public nature
of the trial, but merely the exclusion of a particular ™%

segrnen of the. publ:c Ty A

ectators, especiallyf the witness is sa young
that she may be cmbarrassed if she testifies before -

!
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those not concernéd with the trial. Some states have
taken the further position that, in.sex offense cascs,
the judge can exclude all members of the pubhc

including ‘the press,’who have no special connection _.

with the trial. Other states hdve permitted the press
to remain, while excluding the rest of the public on

the theory that the presence of the press satisfies -

lhe need for the trial’s public exposure ’

&

Constitutionélly, the defendanl’s_nghl to public h

trial is likely to 'be found superior to the victim’s

, right of privacy. It is Jikely tliat due process rights

are superior to privacy rights; the possibility of the
defendant’s incarceration is probably more serious
than the possibility, for example, of the victim’s
embarrassment or emotional breakdown. This issue,
however, has neyer been specifically addressed by
the courts¢To protect 23 vlcumfwnness likely to
suffer serious ha% the state can dismiss the charges
against the defendant: the defendant, however, can-
not choose to have his charges dismissed., '

The interest of the pubiic in avolding a miscar--
riage of justice might be found supérior to the

defendant’s right fo a public trial where a particu-
larly distraught witness is unable to lesllfy’ in public.

An appmpnale _case’ might be that in which the

victim is 2 minor. The intetests of the defendgnt, the
pubhc, and the press might be satisfied by such
devices as closed-circuit television, which *could
monitor the proceadings without interfering with
the witnesses’ concern that the hearing might become
a public show. Care should bc taken that the cxclu-
sion of ‘the public would be temporary and would

wpot affect the fairness of"lhe defendant’s trial.
{ K -
AnY alternative solunon to this donstitutional

might be the provlsmn that- the victim’s

be taken- by means of a deposition. A

allows & witness 46 "testify outside of

d be subject to cross-examinatiori by the

t:- This sausﬁ.es thc defendant’s Sixth
Amendment right to confront witnésses against him

. while allowing the trial to proceed without the

presence of the wunesses Federal law provides that
the testimony of the witness mdy.be admitted by

. way of deposition if the witness is unavailable Jue

to “siCkness or infirmity.” The depos:foq is alsé

L

acceptable, if  the wll#es refuse to “testify at a-

hearing dr lhal Presumably, thén, if the victint in a
rape-case jn federal court refuses to testify after
being deposed, .her tesimony can be presented

lhro‘tgn the deposmon

There are several problems with the use of a
depomtlon as a substitute for live testimony.-As a
practical matter, the procedure may be usable only’
for the probable cause hearing in 4 rape case. A
prosecuting attorney-is unlikély to proceed to trial
if the victim is not personally-present; it is uniikely
ghat a jury will convict if they are unable to see ths
victim and evaluate her credibility. While video-
taped depositions might alleviate this problem, its
practical use has not been sufficiently tested. Another
difficulty applicable to videotapes as well as agdi-
Mipnal depositions js that the defendant may allege
that the deposmon was, madequale and, therefore,
&Joes not accurately and fully capture the victim's
testimony. Arguably, the information available at
the time of the deposition was inadequate and fur-
ther confrontation of the victim would be necessary
_to fulfill the .defendant’s Sixth Amendment righls
Thus the defendant may succeed in having the victim
called lo.tesnfy for the preliminary hearing or the
+rial " even—if a deposition had been taken. This
would be significant advantage to the attorney
and potentially ruinous to the state’s case: there
Vwould be another record. from which to cross--
examine the victim and the victtm would be forced |
to recall once again the details of_ her sexual assault.

Sometimes a victim might seek-a public pro-

v ceeding,,pérhaps because she expects and would
%elcome support from friends. Inn this event, the
defendant may want the publlc excluded It is well

" settled that the defendant can’ wajve hlS right to a
public trial, but these waivers have never been | %ally
tested in the face of opposition from witnesses, the
public or the press. Some courts evidently do forbid
these waivers because of the interest of the public in
being preseit. - ’ L.

In yet ‘another scenario, the victim and the de-
' fendant both want a private judicial proceeding,
while the press insists  upon its right to exercise First
Amendment_ freedoms. In Nebraska Press Associa-
" tion v. Stuart.' the Supreme Court recenlly decided
that restraints on the press to prohibit publication
of information about a criminal case are. aimost
. always unconstitutional, The court did not decnde_
whether judicial proceedmgs could be, closed to the
_press with'the consent of the defendant. Since the
gourt underscored thé importance of public scrutiny
of the judicial process, however,. it is doubtful that
- exclusions of the pl'ess from trials Will be upheld

An interesting ranon ale for ubholdmg lhé pnvacy
of rape trials can be dcvised by analogizing the rape
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tna! io the ]uvemle court proceeding. The United
States Supreme Court has held that, consistent with
due process, a state can keep confidential police and
, court records related to juveniles.* There has beem
virtvally unanimops judicial support for protecting
_the child. brought under the jusisdiction of the
juvenite coyrt from publicity, even Where the juvenile
- wanted-a public hearing. The state’s interest in the
. protection of the young person frofn the stigma of

e youthful misconduct is regarded as more important

* than informing+the community how its courts are
opcratmg. Whether this“state interest in protecting
* . ininors is still intact -in Jight of the Nebraska Press
. -Asspciation ruling-is quéstionable. The state interest
- ., ‘has also-been challenged by the Supreme Court in
o Dam*g Alaska * where-the confidentiality of juvenile
" recor was’ characteng:d z:;;:er minor interest
against, a defenda due process right to

confro?l a’ witness. .

_ If°the ability of the state to -m'ecl Jm‘!:mle pro-
. céedings from pubfic exposure remains intact, an
argument can B¢ made thiat a similar ability should
&xist to_protect the victim/witness in a rape trial
‘since she, Tike the juvenile, is apt to suffer substantial

" - stigma frgm public exposure of her rape. This argu- .

ment is particularly strong When the mcum/vnmess
-~ isa ]uvemle "

‘.

Conclusror: Statutes which require or allow the
‘judge to clear the courtroom in proceedinps involving
a chargé of sexual assault will undoubtedly be subject

aged by rape crisis groups, It is paradoxlcal that
the movement which seeks to ease the trauma of
trial fof the victim is itself interested in maintaining
the public nature of the trial.

. The policy of encouraging public scrutiny may
mean that the courtrooin could not be cleared eve

where both the defendant and the victim agree that
this is their preference. There is no reason, however,
why the legislature could not begin to define the
limits of public exposure in a way coasistent With
the defendant’s right to trial and the victim’s possible

need for privacy.

“Privacy of the victim’s name and address. Limiting
public access to the names and addresses of rape
victims has -been a topic of sigtificant legislative
“attention. The debate has recently ‘been dominated *
by- a Supreme Court decision which gvertumed a
Georgia statite prohibiting the publication of rape
victims’ names.® The court held that the: press can
freely publish information disclosed in public, judi-
cial proceédings. If the victim’s name and address
are contained within the court record, then the press

. cannot be prohibited from publishing them. The press

to_¢onstitutional challengé. To avoid such_challenge, )‘

Callforma has passed a statute which instructs the
;udge to clear the courtroom at preliminary hearings
in any case at the defendant’s request. Undet this
law, the rape defendant Jhas an absolute right to a
private preliminary heanng which prevails over any

contrary intérests of the victim, the public, or the

" press. A significant recént use of the statute, unfil.
amended, was to preclude attendance of rape crisis

. advocates who sought to monitor the criminal justice

system aard lend support to the’ victim. However, a

prosecutmg witness may now have a person of het/

his choice present whlle,atesufymg at the prellrmnary

hearmg ,

The public interest in” access to criminal lnals is
particularly .important with. regard to rape cases.
The changes that are occurring in rape legislation
‘have evolved from the exposure of the treatment
of rape victims by the criminal justice system. The
. monitoring of rape trials and courtroom support of
victims will undoubtedly be continued and encour-

is seen«as the guarantor of the fairness of trials |
through its*scrutiny of the administration of, justice. -

, The Supreme Court suggested, however, that if
privacy iriterests must be served, states might devise
a system’'to keep certain information out of the
public record. Prosecutors, for example, could sub-
stitute a fictional name, “Jane Doe,” for the victim’s
name in criminal complaints, as could police in their
_records. Thls Hfictitious name, Mthoul an addreSS

- would appear in all public documents. The true.

name and address of the victim-could be made avail-
able to the defense upon a showing of their need
for the information. The legislature might further
authorize the court, in appropriate circumsfances,
to instruct the defense attorney to withliold this
information from the defendant himself.

Leglslauon authorizing judges to to withhold the
‘addfess of a rape victim from the defendant upon a
otion by the District Attorney was recently defeated

* in California. Even though the bill directed the co}irt -

to admit the address into evidence upon a showing
that the valuc of the address to the defendant out-
weighed the poténtial danger to the victim, opponents
of the bill believed that the address was essential to
the right of confrontation. Proponents argued that
the defendant’s constitutional rights were protected

by the provision which enables the deferise to show
some need for the address.

e




If the information were not public, but were
somewhere published in the newspapers, it is un-
clear.if the victim could sue. The Supreme Court
. in thé Cox case prohibited a suit because the infor-
mation was public and never addressed the issue i
the information were not in the public record. Here
the victim’s right of privacy would be pitted against
the.freedom of the press; the resblt may depend one,
whether the case had been filed or on the public
nature of the crime. A legislature might attempt to
adgress this issue by prehibiting the printing of such
information or'by allowing statutory damages to the
victim irfespective of actval injury. Fear of such
liabitity could deter newspapers frmp the pnmmg of

such mformatlon, of course, it is this very chilling
effect on speech that would force the ™ constitutional
challenge ,

{

“The legislature could erect different degrees -of
privacy for the victim and defendant in a rape case.
Arguably, the victim is subject to more public stigma-
tization thah {
dfforded greater
information or
again, however, any attempt to control information
will be subject to the closest constitutional scrutiny.

rotection by controlling access to

4.2 Victim Advocates

While the criminal justice system’and the victim
of sexval assault may share the common goal of
thé prosecution of rapists, they often have separate *
mterestsggvr_lﬂi‘:l concerns. The criminal justice system
is a beleagured bureaucracy that must be concerned
with screening cases based on .their strength; with
limited resoutces and a quasi-judicial role, the crimi-
nal justice system -cannqt Rursue-every-case. “Thé
prosecutor, for example, does not simply reprgsent
the interests of the victim. The prosecutor must He
concerned with the available eVidence in a case, the
possibility of winning at trial, and justice, in the
larger sense, which reflects a considetation of the
victim, thé defendant, and the- public generally. The
vietim, -on the™ other hand, may seeck vigorous
prosecution regardless of the limited crimipal justice
resources and a low probability of success. In addi-
tion, she may need emotional support and encourage-
, ‘ment. which the prosecutor if neither trained nor
experienced to provide. She may have rights to be,

ected which the prosecutor compromises in his
cons:deralion -of his- larger role, In order to assure
the victim that her interests are-being protected,
three victim advocate devices have been considered:
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defendant, and thus could be .

y allowing civil remediés. Once -

£

(1) the private pMutor, (2) the private attorney

- assigned to the victim, and (3) the non-attorney

advocate,

' Privaie prosecutors. To the extent that prosecutors
have been insensitive to the complexity of rape or
have inadequate- resources to prioritize rapes within
their offices, private prosecutors.have begn con-
sidered to assume the role of the public prosecut

Private prosecution of cnmes has been common
throughoul much of the country, although its ma]or
.use is at the request of and under the supervision
of -the district attorney. Under this system, private
counsel'is paid by the state to “assist” in the prose-
cution, either becausé the district attorney is too
busy or because thére is a.conflict of interest, Since
rape cases are difficult to win and rapé victims re-

.quire time and energy to prepare for trial, prosecu-

Wrs may be willi#g to bring in private counsel to
bolster limited resources and prosecute cases which
they believe deserve prosecunon n.g?me states even
have statutes which penml partyl, including the
victims of crime, to Jhire assistant prosecutors at
their own expensc,to aid in prosecution of the crime.

Private proswllllon is also possnble in some states’
“when the district attorney refuses ‘to file charges or
act upon charges filed, or proceeds with incompe-
tency. In these situations, the victim must convince

+ a judge that the dlstnct attorney has abused discre-

tion in the handling of the case. The court canthen
appoint private counsel to prosecute the parucular
case. In some jurisdictions, this procedure emanates
from constitutional authority. In other states, courts
have held that this power resides in their inherent
power to administer justice.

While district attorneys may welcome assistance
in the prosccunon of difficult and demanding rape

- cases, it is unlikely that they would welcome systems )

that render them’ vuinerable to charges of incom-
petency on a case-by-case basis. Prosecutors have
traditionally exercised significant discretion; usurp-
tion of this power would not only be threatening to
the prosecutor, but it might also'serve to undermine
the organization of criminal justice. From the district
attorney’s perspectivé, cases which are prosecuted .
in the face of <district attomey opposition are cases
which should not be prosecuted. It is unlikely ‘that

the judiciary will Want regularly to supplant-—lhe--l- —

discretionary decisidh-making of the prosecutor w;!h
their judgment that a-case should be prosecuted.
Any judicial stafidard for appointing private counsel
to exercise the duties of the prosecutor would be very
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strict. The court would | probably have to_-ﬁn?i a
manifest abuse of justice, a finding unlikely in the

- prosecutor’s refusal to 'ﬁle any particular rape case.

The victitn's mterest m private prosecutlon. stems
from her interest irf vindication and her sense that
the traditional means of‘prosecutlon will not, perhaps
cannot, give her the allentlon that she desires. If
only a small percentage pf all rape reports lead to
charges filed by the prbsecutor, how can_ the victim
have faith that her caso will be vigorously pursued?
She prabably will not uhlersthnd the. basis of prose-
cutor decision-making, even assuming its legitimacy,
since, it is often not explained to her. To the extent
that the prosecutor made a correct choice in not
filing her case, then private prosecution ‘would only
serve her ends rather ‘than the ends of “justice”:
the defendant might be accused and arrested Without
any possibility of conviction. On the other hand, to
the extent that the prosecutor failed to-file the case
because inadequate rcs'o_ilrcgs were avatlable or be-
cause of a bias against tie filing of rape cases, private
prosecution might provide an outlet for iggrieved
victims, The frustration felt by many victims is com-
pounded by the reality that few defendants can be
sued for damages in a ¢ivil aetion,

Defense objections have arisen to the use of pri-

vate prosccutors when private counsel uses informa- .
mence

tion obtained in the criminal process to' e -
a civil suit. Such an eventuality could be controlled
through statutes, It shodld be noted that although
the district attorney is usually immune from charges
of malicious prosecution, the private attorney would
be hesuanl to prosecut¢ unless this protection were
clearly extended to him. If such a program_ is to be
encouraged the private prosecutor should have
access to all information and be protcctcd by the:
law; in essenece If should be placcd in a position
identical to lhe prosecutor

* Another major problem with private prosecution
is fts -cost. Who should ‘pay the , private altomey,

and at what rate, are questions that _would have to

be explored. In generak. private-prosecution could
only be viewed as an occasional remedy for rape.
victims. It would probably occur in jurisdictions
where the prosecutor’s office is small, perhaps in-
expesienced; and surely overworked. Where the hir-
ing of outside counsel would suggest a'condemnation
of the prosecutor and represent a usurption of his

- ] - :

Privane representation. Legislative attempts have
been made to provide rape victims with private
counsel in addition to the prosecuting attorney In
-Ohio, for example, private representation of victims
is permitted in hearings to determine the admissi-
bility of the victim’s “prior sexual history. Indigent
victims can have counsel appointed for them. Such
-provisions are novel, since the victims of crime are
seldom represented by private counsel unless they
are invoking their Fifth Amendment prlv:lege against
s¢lf-incrimination,

The victim may believe that her interests, par-
ticu_larly with regard to privacy, may not be fully
protected by the prosccutor, She may want private -
representation to argue against the revelation of the
court of her name and address, to prevent her from
testifying .at all pn the grounds that it could en-
danger her emotlonally, or to prevent questioning
by either the state Or the defense regarding her prior
sexual history. If she and the prosecuting Jiorney
do not agree on these issues, she may need private
counsel. )

A recent Célifornia case suggests the importance
of such representation. In this case there were .two
trials,, the first trial resulted in a “hung” jury, while
the second resulted i onviction. At the first trial,
the defense was p&m‘% to inquire into the vietim's
sexual -history iff detdi}; in addition, a cautionary
instruction was read to the jur® At the second trial,

“the victim was represented by in Amerifan Civil
Liberties Union attorney. Upon the advice of counsel,
she reg‘scd—to answer _questions about her prior
sexual econduet; - dition, the Court. refused to
" give the mafdal ﬁry_/"cauuonary instruetion. On ap-e
peal, the State Supreme Court overturned tii€ custom
of giving the cautiohary instruction. Although the
result of the trial could not be directly attributed
to the activities of the additional attorney, it is clear
that the victim’s—interests were more forcefully
represented, by private ‘counsel than they could have
been by & prosecutor whose role and perSpectwe in
the case would be very different.

- Smc_e the crinfinal justice.systefn does not antici-
pate private representation of witnesses, there are
few guidelines as to what attorneys can and Cannot

- do. Much of the effectiveness- of private-counset -
depends ypon the cooperation of the . prosecuting
attorney and court. Such cooperation, however, may

discretionary pogers, it lS unllkcly to be a pOpuIar «/ be difficult to achieve if the prosecutor regards pri-

method. ’ _ ,

"vate «counsel as an_interloper and the court belleves
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.about specific matters. In a civil su

counsel’s prcscnce unnecessarily complicates the
proceedmg

¥ '.i
The problems of lhe private counsel arise in two
areas: (1) access fo information, and {2) standing
in the court process. Without informal coope¢ration
_or a legislative’ mandate, the private attorney may
“have difficulty obtaining information fro
or the, prosecuting attorney. Information in the state’s
records with regard to the victim would. appear to
be critical for appropriate representation-of the vic-
tim.! Arguably, the entire contents of the police and
prosecutor file would be relevant if the attorney
were to argue the necessity for his cljent’s testimony
Qe attorncy

could arguably subpoena many of these records,

-but it is unctear how this mechanism could be used

in a pending criminal case. Legislation .authorizing
the presence of such counsel would have_to consider
the problems of access to,information.

With regard to attorney standing, there are several
issues lhat requirc analysis. To what proceedmgs
is the presence of pMyate counsel appropriate? If
parts of the trial were closed to.the public. there is
question whcther private counsel could attend if his
client were ngtginvolved. If negotiations with rcgard”
to evidence,;plea bargammg, and jury Jnstrictions

- ogeurred Th chambers, is it appropriate .for private
cougsel to attend? If the <rial werc public and the

private attorncy were prcsent, what is the role of ~,
the private-attorney? The law provides noc.guidelines
with- regard to -wherc the counsel coutd sit or if he
could make objcations and ralse motions. In esscnce,
the triminal trial is a- lawsuit between the people of °

-the ]ur|sd1cuon and the defendant; smce the. victim

is not & party, thc role of the private counsel is,
unclear. . *

_ldeally, the use of privatc counsel would improve

- victim Tepresentation by the prosecutor. Howcver, .

the presence of the_privatc counsel may,also th;réﬁten
the relationship between the prosecutor and hisschief
witness. To the extent that the presence of the plivate
counsel represents a fallxe of lhlS relduonsh)p, then _

obviously this is a mootypoint. The. réuired pres- *

ence of counsel for the fictim maw creste an exXtra -
adyersarial. relationship between the vietim and the
proseculor in the Lriminal trial. The dilemma nféy .
be a significant onc even if thewearly cxperience of
such thres-party criminal syits were msufﬁcneht. to
draw any conclusions. s e

e police/

justice agenciéL' across the gountry have formulated
.victim assistang grams with-nop-attorney advo-
cates to assist rape wcurns in the criminal PIOCCSS
.‘iddmonally, hundreds of 1ape crisis centers outside
the criminal justice system fdIfiit similar functions
through both paid and®vblunteer advocatés. The®
role of sych a&vocates ts..non-legal genérally they,
provide emotional support, information, and coun-
seling so that the victim can betfer undérstand and
cope Wwith her sexpal assault and the criminal justice
system. These programs raise several . significant
problems that a leguslature might seek to address.

First, just as .the prwale counsel has (hfﬁculty'
obtammg‘ information rglevant' to his client, so do
rape a‘dvocales While the advocates located within
police departments or prosecutor offices presumably
have access fo case files, advocates outside the sys--
tem have no clearly defined role.vis-a-Vis the crimi-

* nal justice- system. They may ‘not have access to

information that’ would be helpful in assisting thie
victim. While the exchange of. fformation is often
done informally, there are no guidelines for dissemi-
nation of senditive but relevant infotmation for the
victim advocate.

-

A second and related problem involves.the role
of the victitn advocate. Often the adocate is. privy
to informatiom about the victim by virtue of the
counselmg relanonshlp Recently, there have been
attempts by defense counsel 16 subpoena 'these advo-
cates or to’requesl copies of their reports, To the
extent that the advocates work in police 'aepartments
or prosecutor officés as adj juncts to official processes,
thjs information may be available to thc defendant
in much the same way that investigator notes might
be dlscoverﬁble On the other hand, tfo the extent
that’ these advocates work ‘as counselots, there is
an interest in keeping this mformatlor! cqpﬁdennal.
The‘law protects the communication between attor-
neys and clients, clergyman and confessioners, and
.doctors and patients. Where_advocates are psycho-
therapists, the communication with patierits may. be.
protected, but this is obviously. not the normat case.

The interest.in preserving confidentiality is to facili+_
tate trust ‘and communication; if the victim has to
be told that what she, says may later be broughl out
‘at g frial, she will be hesitant to engage in the type
-+of frankness that the counseling requires. Ij'urlher-_ '
mOLe, any variantes between what she tells the coun-
selor and what.she tells the police or testifies on the
witness sland can be exploited by the defens goun-

Ll

The non-attorney advocate A nurnbcr of cnrmnal &.s’el A’ Icg:slature " could resolve the —issue b}' care”
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fully defining the advocate/victim refationship and
grantlng a confidential status to this communication.

Legislatures have also addressed. the non-legal
problems of training and-funding of advoecacy sery-

ices. To the extent that these programs have deion- .

strated value to both the victims and the criminal
justice system, they could be encouraged by the
. legislature. Training standards could be devised and
advocate programs funded. State funding covld act
. to legitimize their role and provide criminal -justice
. agencxes with professicnal referral services.
fég!slauve efforts in several states, 1nclud1ng
Massachusetts and Minnesota, have sought to pro-
vide services for victims through traditional ctimi-
_ nal justice mcans’ In these ‘states, criminal justice
- personne! arestrained in limited forms of crisis inter-
véntion so that they can be more sensuwe to”yictim
needs. If prosecutors and police were bellet equlpped
to understand and assist rape victims, the need for ~
- private prbsecution and private advocacy might
lessen. However, the role of the non-attorne¥: advo-
, cate-as a counselor is noty likely to be «replaced
entirely by either traditional "Pélice or prosecutor
personnel. -

4.3 Comprehenswe Victim Serwce
Programs °

x

Tb the extent that specml services are available

to victims, they have largely been provided by local
gronps who have recruited volunfeers, raiscd funds
and administered limited programs. These prorg_rarns
. face obvious problems of cost and interaction with
.the ‘traditional bureaucracies of the police, tlie prose-
‘cutor, and public service agencies. A few states, such
as _Minnesota, Massachusetts, California, Alask

and Ohio, have- attempted o E\ddr;ss the problems

of rape victims in a more comprehensive fashion.

By legislative énactment, these states have attempted
to provide direct sérvices to victims, public educa-
tion, and training for criminal justice professionals.
There are potential advantages and disadvartages
to private versus public control of victim service,
programs; nonetheless, it is an area that a state
" legislature might’usefully explore apart from the
traditional concerns of re-defining the crime of rape.

The scope of possnble Ieglslauve acuvny in the
_ provision™of  Victim ~services is vgst and can be
divided into seveial distinct compongnts. First, the

staje can attempt to upgrade the training of law

enforcement personnel across the jurisdiction so that
victims will be treated with more sensitivu(,angi

<

rﬁpes will- be investigated more .effectively. Various*™
states have dcveloped programs to educate police
and prosecutors on the myths of rap¢, the trauma.of
rape for victims, and the techniques of ¢risis inter-
vention. The underlymg assumption of such training
is that_these criminal justice personnel can provide
support § %&{;vlcums which will ensure victim
cooperatl courage victim reports.

Second, the state cap engage in a comprehensive
program of public education.” Some states have
published brochures for women who have been
raped which instruct them about the criminal jusuce‘
system. This™ helps to infosm_and, thereby, assist |
them in the difficult process of reporting and prose-
cuting a rape case. In addition, women can be in-
structed about the nature of rape and what to do in -
sitwations where a rape is threatened. This has been
done in the form of lectures, pnmed materials, and
films.

Third, the state can mandate the provision of
i ces for rape victims. These can include
s,” counseling serv-
representation, and victim compensation,

be noted, however, that there seems
ing coricern that such services not be
restrifted to victims of rape. Instead, they rmght
beco e part of expanded services available tg" vic-
umsfof all sex offenses, victims of violent crimes,

or Mictims in’general.

" Finally, some states have “promulgated state-
wide standards for victim services even though their
provision may be locally initiated. Hospital protocols
have been devised through legislative actions which
would be standardized lhroughoul the staté. Some
states have required that victim specialists be avail-

"able on a 24-hour basis in hospitals e&whce

departments to attend to the” special 5 of vic-
tims. Other Iégislatures have- consndered whe

police. departments should h,ave women available to,
work with victims who have been se‘uallly assaulted,
Here the thrust of fgislative action |s‘ not to pLo-
vide -setvices directly, but to ensure that services

" which are provided meet minimum standards acrogs
. -the state. ;

There are a nurnber of problems assocnated ‘with

by a legislature when enacting leglslatlon in this
area, These include: (1) the legality of state-man-

"dated sex requirements for particular employment

positions, i.e,, women police officcrs; (2) the appli-
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cability of statewide standards, “given thc diverse
needs of rural and urban municipalities; (3) the
bureaucratization of services which may undercul
the motivation and success of local programs and
{4) the imposition of a service responsibility on
agenmes. such as the police and prosecutor, who
are not always well-equipped for such a role. These
issues go well beyond the scope of this discussion,
but may be ifportant in the. Ieglslalwe contexl of
.such proposals

Stales have endcted Programs in various ways and
on different scales. Alaska, for example, has not
legislated specific programs, but has ‘passed resolu-
tions which recomme'n‘d courses of action. This shifts
the cost of programs to the agencies to whom the
resolution is directed. These resolutions have 1n-
cluded recommendations that pollcewomen be us-
signed so that they can respond-to rape calls; (E
thorough medical examinations for both physical
and emotional trauma be given to rape victims; that,
self-defense be taught in the schools; and that the
Alaska Police Standards Council, in cenjunction
with local women’s organlzatlons and local medical
professionals, develop trainifg courses for police in
rape investigation. Chio has passed legislation requir-
ing a physician be on-call at all times to gather
. evidence Of rape, and "thai all victims be informed
. of services that are available to them. In addition,
Ohio provides that a minor ¢an be examined with-
out the consent pf parents. Minnesota has created a

apd the extent to which a woman should prepare
herself for the possibility of being raped. . Three
examples will serve to suggest the complexity and
importance of these issues:

(1) Inez Garcia, 2. Latina in a small California
town, was convicted of second-degree murder after
shooting and killing the man she claimed had helped

.another man rape her. The shooting eccurred 2

short time after the.rape and after she had been
released by her assailants.Her claim to self-defense -,
was based not on preventmg the rape. bit on threats ™
“to kill her which were made by the’ men after the
rape. At the trial forymurder, the judge indicated to
the jury that the rapq‘:%mot relevant to the murder
.charge for which she-'was being tried. Many observers

saw her case as an ‘instance of the failure of%]u .

criminal justice system to take the rape seriousty.

(2) Joan Little, 2 woman incarcerated in a small
North Carolina jail, ‘was forced to perform fellatio
upon her jailer. Like Inez Garcia, Joan Little killed
her attacker after the assault was completed, but
she did so |mmed|ate!y while she was still caplwe
She was acquuted of murder.

(3) A Chicago woman was arrestedafter she shot
at a man who broke into her apartment, raped ‘her
. friend and then threw the friend from a window on
the 15th floor apartment. The assailant escaped,
but the 22-year old woman who was raped was
reported in “serious but impfoving conditien . . .”

cofmprehensive program for victims of sexval assault .. Her friend was arrested on chai'ges of failing to have

which provides extensive’ counseling and " referral
services, tralnlng programs for .crimifial justice and
health care professmnals, informational workshops,
and a data bank o_n the incidence of ‘'sexual assault.

Depending ‘on the nature and scépe of the rape

problem in a‘particular jurisdiction, there is a Wld\

variety of programs that a legislature might con-
sider. {The immediate impact of such legislation

might be morc significant than any technical legal

change in the law which defines and punishes rape.
The provision of criminal justice training gnd vic-
tim, service programs can provide an impetus for
the traditional legal system to grapple with rape in
a i'nOre comprehensive manner:

Self-Defense

44 Rupe Prevenfion and
A seres of well-pubh
women have used force against men who assaulled
them have triggered controversy and questions about
the limits of self-defense rcmedies for rape victims
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intidents in which °

" the proper city and state reglslrﬁllon for a gun, afd
with discharging a firearm within clty Itmits.

These cases may nol suggest a trend toward vio-
lence orf the part of rape victims. but they do raise
important questions that some legislatures have be-

gun to address. These inglude whether self-defense

instruction should be provlded to women, whether
they should be educated on what' to do if placed in
a rape-threatening situation, and- what the law of
self-defense and the ca n_’yiﬁg of weapons entails with
regard to the victims of rape.

Self—defense At common law, deadly force is juslla
fied"in self-defense agalnsl a felonious assault where
there is imminent and impending danger of death

defense:- she must be without fault in bringing on
the attagk and she must regsonably believe at the
time that she is in immediate. danger of losing her

»

or ;eriéue»bodily injury. A-woman. could presum~ |
.ably justify killing her assailant to prevent rage if 7~ ~ 7~
. she satisfied the common law elements of self-
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_ tions, even’ in these circumstances, s
" or retreat if she has a reasonable means of doing so.

. izes the trauma of

life or receiving serious bodily 'harm. In the ma]o;ny- ‘

of jurisdictions, where she has satisfied these require-
ments and the assaull is violent and felonious, she
- Has no duty to escape or retfreat. In, a few jurisdic-

n&xe must €scape

Thé seriouk bodily horm requirement. With re-
gard to rape, ‘the question’ must be raised whether
this type of assault necessarily justifies deadly force.
The Model Penal Code and a8 number of states with -
new criminal codes specifically tallow ude of deadly
force to prevent rape. The trend is in #avor of allow-
ing self-defense in attempted rape Situations as weli.
In other states, the issue has beén debated as to
whether, rape necessarily carries énh it the danger
of semous bodnly injury or death.

There is a strong argument to suggest that rape
does nocessan]y threaten such harm that deadly .

force is justified. Women report that the acute terror .

they experience in the rape is a fear of, being mur-
dered, not a fear of the consequences of the rape
itself. Within the violet;oe of the sexuval assault is
the threat of death, "a threat which is in no way
- _diminished by any prior relationship between the
rapist and the victim. It is the total helplessness of
the victim, not the sexual m%rqs:on, that jcharacter-
rape experience.

The inherent danger
the law regarding self-defe rgléry sitvation.
The iaw generally asserts that the at a person. .
has broken into a house gives the mhabllam suffi-

ent grounds to belleve, as long as the burglar i is.not
retreating, that the inhabitant’s life.is in langer.
This is true whegher or pot the burglar in fact has
any capability to harm the inhabitant, although it
does-not hold true if it is reasonably apparent to the
inhabitant that- the burglar is harmless. Thus, the
resident can use deadly® forc€ in- self-defense by
virtue of the eircumstances of a burglar entering his
home. Asguably, if this presumption of inherent
dangerousness applies to burglary, it should be appll-
cable to 4he sexual infrusion of the victim. . N

The legal presumption of dangerousness is impor-
tant becayse of ‘general societal attitudes toward
rape, Thls was dramatically captured by a Juror in
the Inez Garcia case. When asked whether a woman®

7~ could ever argue self-defense if she killed her- rapigy

durmg the attack the juror mponded .

“No, because the guy’s not trying t¢ kil} .
her. Hc 5 Just tt}'lng to screw her and give

« cation of the traditional ruie

heragood txme Togctoffthegugwlll
fiaye to do her bodily harm and giving a
girl a screw isn’t giving:her bodily harm,”

If this Bttitude is seen as .a problem which dis-
torts the' processes of justice, then legal change
-through legislative enactment may be appropriste.

The no-fault requirement. A second requirement
for “invoking the self-defense argumient is that the.
person whokills in self-defense myst not have
created the incident which required the deadly force,
"The law imagines one man taunting another, i.e.,
deliberate provocation. When the taunted m)
sponds, the .first man kills him. He has
defense. argument becaiise he frovoked
and necessitated hisown use of deadly force.,

o self-
attack

assailant invokes self-deferrse,’ she must demonstrate
that she~did not provoke the assault that required
her use of deadly force; In her trial for murder, for
example, “the: prosécution may want to show ‘that
the woman ‘voluntarily engaged’ in limited + sexual

- contact or assumed the riskpf~the‘s‘éxual attack upon

sher. Ironically, the prosesutor in the murder case
would attempt to amplify the evidence that he would
seekdoto suppress. if he we chafgmg the deteased
with rape. Under this theos f:estate would atterhpt
to show that the alleged ra % victim-precipitated
and, thel_'efore, the rape viclim would be grecluded
“from suggesting that-she acted in self-defense, when
she killed the rapist.

, The no-fault requirement has harsh consequences
for the woman who has enter
ing situation without realizing her danger Thg rule
which will determine her right to defend herself has
evolired'through non-sexval gssault cases which have
largely mvolved disputes between men. If the tradi-,
tional notions of provocation are applied 70. rape situ-
ations and if the woman’s conduct is viewed as pro-

1
i

If*the victim of a sexval assault Who kills her .

into a rape-threaten- -

vocative, thenyin ogder to establish her right to self-

defense, she will have to notify her assailant verbally
that she does not want sexudl intercourse and she
must attempt to withdraw physically. Such an appli-
s impractigal and,
perhaps, even dangerous. A woman who mudegive
advance notice of hér intent tp resist when attacked
is unlikely to succeed in efforts at self-defense,

PEssess:on.""EJn"ing, and luse of weapons. The
police receive frequent inquiries\from women as to «

° what weapons they can lawfully* carry and under -

what circumstances they can lawfully use a weapon

3
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. * though some states forbid

u\«ﬂ,.

/ Nongtheless, such chargy

-~

6.

to prevenl attack upon then, &People who carpy
. ptoscribed weapons are not usually charged with a°
crimie even if they .use them to prevent a crime.

nless a Weapon is used the pollce

and discoveries are made
fsions and mosl

»

a concealed firearm without

. A
is umversal

f edrried legally. Other states pro-
hibit the carryingyof a firearm on the person whether
or nof it is concehled. Most modern statutes specify

gekrous weapons which “may not.be

sTates arid may be

on. These include gupns. some -

jacks, metallic knuckles, and

he carrying of deuble-
., edged blades as well: Specia] statutory provisions or
: iocai ordinarnces frequently control the possession

and use of tear gas and made. Some states forbid

- their pnss%ssnon While others prohibit, possessmn

* only in the commission of a crime. Women are free
in most,states to carry many items which might
servg as weapons, including most khives, nail files,
insect spray,, and hat pins, without fear of

" prosecution, . ’ '

The extent to which ‘women should. be. encour-
aged to carry vfreapons for their own proteclioﬁ is
sub]ecl to considerable’ debate. The carrying of most ~
weapons requ1res some training as’to their potentlal
uge. It is quite possible that the use of weapons,
as well as weapodess self-defense, mdy “egcalate the
Violence of the attack and ipcrease lhefdanger tg

f 4
yomen want to protect them-

disapproved. g

13

the victim. If, on the other hand, -women believe .

" themselves to be particularly vulnerabie to sexual
attack, should they not be allowed to protect them-
selves in a reasonable manner? The diff ult role of,
the legislature is 1o balance the rights ol,; the poten~
tial victims {o self-protection and the righis of society
to prevent a proliferation of weaans and lhe pO.sSI-
- blhty of increased violence, - -, &7

4

,‘ * Peace bonds. Occasmnally a woman will find her-

self in a situation whére she is treatened by a persof

she can identify. This js-not an infrequént occur-
rence Retween estranged spouses or [vers. If the

woman reports the threats to the police, she.may find

thal the police cannot act until a crime is actually

committed. Is there any protettion that the ]aw oan

provide a wom anin this situation? .

The peace bond is a civil remedy that may have ,
some potential for legislative revamping, This is a”
common law «procedure, codified in a number of -
states, by which a person who threatens a crime ..
against another ‘can be required to postea bond_or

be mcarceréaled > This remedy is little used and of ™

doubtful constitutionality because it forces the per-

" son to be restrained and to face penalties without

having tommitted a crime or having due process
appilied to Nis case.

The value of the peace bond is not the bond or
the incarccrafion, but the exposure of the threat.
Upon the victim’s formal complaints, the “defend-
ant™ is brought before the jugge and confronted with
the threat.” This confrontatWh may act tp detér
future cmﬁmal activity. In_this respect. the peace
bond acts as a reslramlng order which alerts the
“defendant” to the possibility of congempt proceed-
ings if he violates the cour!_erder I-‘ - -

The fear that a vlcttm.“of rape experiences whef
the defendanl is released from jail is analogous to
. that of the potenual victim wha has been threatened.
The Ieglslat,ute could address the, conditions of re-
lease under these circumstances 5o s to minimize
the fear of the victim' and the, potentlal for retalia-

tion. This cggcern is again related to release of
the victim’s name and’address to ‘the, defendanl d's-
. cussed earlier. .

Conclusion.JThe\experience ‘of rapg is ah experi-

: ile the fine points of

ition,_are debated, womleg are raped and

suffer serious 4id sometimes irrepatablé harm. The
process of changing antiquated laws rcgardmg the.
crime of rape.must be supplemented by, programs
and legislation which deal, more ditectly with the
brutal seality of the.crime. for victims. Whether -this -
means providing services.to victims, sepsitizing crimi-
nal justice personnei t0 thg impact of rape, or en-

*_abling potential vlcnms to avoid or fend _off futacks

rare quesuons thal n,eed o 'be addressed 'by Iegls-
latures. . }*xlﬁ, A ‘. :»
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: Nebraska Pras Assoc.tauon A Stnart, 96 8. q. 23‘7 *People v. iﬁn—?meda. ibid, n. 12, ter 3, ° .
(1975). *The Minnesota Statutory Provmons on this subject are .
1n re Gauls; 387 U'S, 1 X 1951)\ _ contained in Appendix A. : '
41518, 308 K1874).°- . ‘Quoled in appellant’s supplemental opening bnef, Peopie
¢ California Penal Code. See 868 as amended 1976 Chap- v, Garcia, No. 1 Crim. 14104, in the Court of Appea\ls of
cterlt78. ™ .~ the Siate of Cahfomw,. First Appellate” Dmsmn (1976), p.
*Cox Broadms!mg Corporal.non v. Cohn, 95 S.Ct. 1029 55, R .
(1975). . .

»

PAFullToxt Provided by ERIC




RS

- > 4

‘ ”

While a firm undel’étandlng‘ of the conceptual and /
+  legal-issues of rape repksents a prersqulsne to the

. drafting of iegislation, it is 4lso important that pro-

legislative "change itself, As part of the reséasch
. req'i.ured to prepare the material contained in Ap-

pendix A, tate-by-state telephone survey -was
undertaken‘ch provided valuable subjective data
regarding process from prosecutors, defense

‘ attorneys, and oth_ers who were involved in or fannl-
. iar with local changes in rape law. All int wees
were questioned on how bills were introduced, by
whom they were supported, -which issues were-most
controversial and how the new Mws had been imple-
mented. The-responses to these questions suggested
¢ - trends which may gl.ude those who seek change 1n

* 4 the sape law of their state. P N

- — —

’CHAPTE‘R‘S,;CHANGEE‘ o

‘ﬁ.?st-hand expetience with rape victims, often provide’
practical credibility to the more 1deologlcal propo-

, ’ nents of change.
.porients oi legal reform understand the ,process of -

ln addition to the symbolic 1mportance of legal
change, women, as victims of rape, have sought pe-
orm to ensure better protection. The poor treatment
of rape victims by agents of criminal justice and the
low conviction rates for accused rapists have been
attributed, in paM, to the law of rape. Thus, women’s
groups-have t legal change on behalf of those
women who have been rapéd'or are pdtential victims
of rape. i

This goal ‘has‘ been shared by a second- group of
proponents for egal change; namelg,
prosecutors who do not necessanly view, reform
in terms of feminist ideology, but se¢ it-as a law-

5,1 Mofivations for Change

The general pattern involved in rape law reform
have been fairly consistent from state to state. It
appears that there are three primary groups that
T have” sought - such reform, each with overlapping
- but dlstmctwe goals.

. The first, and.most sngmﬁcam of these groups, has
. been made up of women. It is they who have pro-’
. ¢ . vided the most inportant force behlnd recent changes
in rape laws. In some respects' their attack on
traditional rape 1aws is symbolic, for these law
reflected some of the most blatantly sexist Jtit’udes
of society. The value that the law has placec on the
N chastity of women and the lack ofdignity with which
' ‘women have been treated as rape victims gan be
. exposed as ia reflection of more general atmudes
prevalent within a rnale-dormnated society.

i)

Women’s groups themselves have exhibited -

variety of perspectives and approaches, The National

% Organization for Women, in_ particular, has been
very ‘attive in legislative reform. The .League of
Women Voters, women's business groups; church
auxiliaries, and rape crisis centers have dlso been
responsible for drafting and lobbying for riew legis-
- Jation. The crisis center represeptatives, with their

16
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—a-td-erdef-aesue.—'lfhese_mmnmLmance professionals

ice andl

seek legislative change as a means to improve their

“wenforcement eﬂecmreness Prosecuors who were

surveyed, for example, suggeSted that' restrictions
~on the cross-exarmnanon of victims has- had a sig-
Jificant unpact on theu‘ ability to earn convictions.

The knowledge of an expenenceql. prosecutor can
be a particularly. valughle resource jn the formuta-
tion of legislation that will work within the param-

. eters of the existing criminal-justice’ system. It is
important to™note, however, that the influence ‘of
_prosecutors has generally been reactive. Accustomed -
to traditional rape law, prosecutors- have tended to
involve themselves with leglslamre activity only after
it has hecome apparent that change was likely. Wh:le
there have been some notable exceptions, the pri-
mary contribution of proéecutérs. has been ta. ensure
that nevitable  change would be' as workable as

possible.. .

The thtrd group whncr( has prov:ded motwation

" for-¢hange consists .of legislators and law reforiners |
interested. tn_j:bad legal change. Thete-have been-
efforts in Several states, forex

. inal codes generdlly. To this end; new rape laws
have been considered and drafted. Such’changes,

ple, to revise crim- -

however, have generally reflected ‘the Model Penal’

- 7.

d

-

.




h ]

“d

\

a

. commiensurate

-

Code revisiops of two decades ago, rather than the
more dramatic changes exemplified in a state such
as Michigan, Recently, a few legislators have drafted
and introduced substantive rape law reform bilis in

responsc to a’ state mandate to -make all laws sex- -

neutral in compliance with the|r Equal Rjghts
Ameridment.

~

These various motivations have creatcd non-tradi-

L]

tional alliances between groups, e.g., radical féminists

and cofiservative prosecutors, and have caused dis-
sension within groups such as, the American Civil

ts by defondants.’ Many
focal -ACLU organizations have split on the issue of
rape reform or have split with the national ACLU

becaute of qts traditional Spposition to any limitation _

on the defendam s right to cross-examination. .

Generally, however, the appeal of tl)e rape issue,

" both as a symbol of ‘feminist idcology and as a

symptom, of rampant street crime, has forged power-
ful coalitions that have with extraordinary speed and

-

political acumen pushed reform blIls through state -

leglslatum '

~

. Use of models. Mosi™tates which have considered
reform of their rape laws looked to models in the
form of legislatien passed in other states. The laws
of Michigan, Wisconsin, Florida and Colorado have
prowded the major models for redefinition Statutes.
‘California law has served as the major model for
limitation on prior sexuval hlstory evidence, Where
proponents of a bill hive attempted to introduce
one of these modcl§ intact, the bill is‘ usvally de-

fcated. Successful legiplative attempts have occurred

where models have been used as a starting place,
but where substantial independent drafting has taken
- place.

There are rnany reasons for this failure. Legal
language varies sngmﬁcanlly from state (o state,
Where language is taken intact from one state and
introduced in another, the bill may seem alien. If
the lcgal words do not trigger the necessary conno-
tations, thcy, may act to inhibit serious conmderatlon

The use of another state’s legal languagc may .
addmonally lead to conflict with existing law. The
terms “‘resistance,” “consent,” and “credlbﬂll%/” have
different meanings in dxﬁ’erent states since each court
system has evolved its own defittitions 0d mterpre- v

tat: v . - -
tations—Thus;a—vocabulary-may ot g be-foreign;

5.2 Patterns of Success and Failure
The scope of Ieglslau've change has varied sub-

. Stantially among ]unsdtcuons as the material in
Appendlx A illustrates. Some states have made com-

ensive reforms in their rape laws by altcrlng‘

"both the definition of the crime and the various
evidentiary issues discussed above. Other states have
enacted more limited modfﬁ—c\auons of specific evi-

demlary issues,*such a5, the admissibility of the -

vmm'n s prior sdxual history or lhe co'rroboratlon
requirement. Fn addition to chaages ‘in rape law,
some states have ‘provided' special social® services
for rape victints. and raining programs for cnmlpal
]ustlce personnel.

While 40 a3stul leglslatwe changes. have occurrqci

immany states, almost a dozen others have consid-

‘ered and- rejected new rape legislation in the past
several years. This legislation was sometimes de-
-feated simply because of poor draftmg rather than
on the merits ¢f the bill, However, defeat more
cemmonly occurred, not because of any. substantive
defect in the proposed leglslat:on, but because of

" certain conﬁgl;ratlons in the political process. Thus,

a review of the failures may provide as much

_, guidance as a sutvey of theesuccesses.

but may contradlct established law.

- More mportanlly, the vse of an intact model
circumvents the legislative drafting process which
serves as an invaluable educative bxperience for the
proponents. They not.only learn to understand the
issucs, but also develop an emouanal commitment to
the bill as a @oduct of their own efforts. Finally,
the Iaw passed in “another state represents, the rcsult
_of- conmderable negotiation and compromtse Tb
begin at this point, additional and unwamed cont-.
promises may be required prior to the’ passage of
any ‘legal change. ’

Complextty. The complexity of many proposed
bllls endangers their passage. The more complex the
bill, the more room there seems to be for disagree-
ment. Although proponents nay begin with‘a, com-"
mon goal,- their unity. may be threatened by the

nometous’ decigions which must be made-in drafting

- —- and- negotiatipg I the buckers: of legislation’ are

divided, the legistators may be unwilling*to act,

Legislators may also.be unmll;ng to supporl com-
_ Plex legislation because: it is too difficult to under-.
stand er predict its impact. The Michigan bill, for
examplc, has been criticized for its complexity; it.is
even difficult for prosccutors to understand and,

* . . 4T
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dre, to implement the statute. The complex
legal issues involved may not requ:re complex *
egislation.’

Finally, the constitutional issues inherent in some
aspects of rape legislation may act To deter passage

, of new legislation. The issue of restricting a defend-

ant’s right to cross-examination, for example, is
likely to be fought on many grounds, not the least
of which is its constitutionality. Until this issue is
clarified by court opinions in several states and even
the United States Supre;pe Court, some legislatures
can be expected to argue its unconstitutionality.

Priorities. Defeat of Ieglslanon has also ocgurred
because rape is not perceived as a high legislative
priority for a varigty of reasons. In some jurisdic-
fions, the visibility of rape is“low and the symbolic
importance of the crime is not seen as significant
enough to “force legal change. Where rape law is
relatively satisfactory to prosecutors, there miay be
little incentive to risk change. Even among the femin-
-ist supporters of legislative reform there may be a
division of priorities. Passage.of state Equal Rights
Amendments has been a popular feminist issue.
,Lobbymg eﬁorts on behalf of the ERA has reduced
[§1L~ . o
law change. Fmally, the effort to revise the entire
criminal code in some states.has superceded the
specific urgency for rape reform, and proponents of
change have been unable to speed consideration of
only ong segment of the criminal law.

An-feminism, The association of rape law re-
form. with militant feminists _has damaged the
chance of reform in some ;urnsdlcuons Most of the
succéssful lobbying efforts have been pamcufarly
«~ low-keyed and well planned, attempting to ¢harac-
terize the reform as ¢bnsistent with broader law-
and-order interests and moderate feminist positions.
Feminist groups ‘have rallied teachers and nurses
unions and even the personal secretaries of state
legislators in fn effot to neutralize thetr often mili-
lant 1magery

-

Nonetheless, -rape legislation which makes rape
easier to-prove, oy expands the notion of criminal |

T sexual conducl. can be threatening to legislators.-In

some jurisdictions, only massive lobbbying efforts
which have gpplied’ significant public pressure to
Ieglslators has succeeded in getting bills out of com-
‘mittee antd onto tie Ieg|slat1ve floor. :

Social sciencev. legal approach A recurrmg prob-
fem in the debate over rape legislation has' emerged

. .,

from the d|ﬁermg perspectives of reform Opponems

and proponems The proponents, borrowing from

social scienee, language and evidence, tend to argue

from general trends of victimi ,anon, reporting, low

conviction <ates, and so on. The: oppenents, who

often object to@ change on legal grounds, tend .to,

generalize from the very specific and individual eases,

imagining exceptions to the trends that the prope-‘
nents assert. °

An example of the recurring clash between these
positions concerns the issue of prior sexual hisiory.
The proponents of change assert that such evidence
is not relevant,-cannot be used" to predict béhavior,
and tends to deter reporting: The oponents, on the
other hand, .raise the hypothetical situation where
such ewdence might be relevant and its exclusmn'
would be unfair.? The difficulties in communication
which arise from these different perspectives ca
be significant. Although they'may be no more sever,
than in any other type of criminal law legislatio
they have occurred with sufficient frequency to ne
sitate compromises that apply {0 the general
‘cumstances, but allow Ioopholes for the exth
snuauons ° : )

i PaTTerTi TFPTORISE. B EFISIATIVE processes |
involve negotiation- and compromise; rape reform
.is ‘no exception. Certain patterns of compromise,
however,. seem to have emerged in thgse states which
have dealt seriously with the legal issues Qf rape.

™ To the feminists who have mmaled most of the

legislative change, the highest priority reforms have
consistently involved ‘the redefinition ‘of the crime
to one which is broad and sex-neutral, the.limitatién .
on- admission of the victim's prior sexual history,
and the limjtation of corroboration requirements. In
order’ to effect t }ese changes, the proponénts have
.~ frequently been” willing to trade other proposed
changes which have been opposed. by prosecutors
aml. legislators. These proposed change n-
~erally included the elimination of marriagé] as ‘a
defense to, rape, the lowermg of the. age of consem’
.and the repeal of lfadmonal ;sodomy laws:

Therissue of mafriage as a defense is often traded
not because feminists are indifferent to the 1ssue but
because prosetutors are usually vehemently opposed
- w such.'a ghange. Prosecutors contend that rape,
cases which arise in marriage rélationships arexnot
crimes tgf can be prosecuted The victim will often’
not pursue prosecution, evidence of force and inter-
course are often lackmg, there is oftén evidence of

.:;\ ;

~
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victim motive, and juries will simply not convict.
In view of the expectation that husbands would not
be p ted in any case, feminists tend -to com-

* Promise on this issue.

.

Draft’ leg:s]auon often contains amendments to

statutory rape laws which traditionally make inter- -

. course with a woman under a certain age illegal re-
_gardless of consent. The draft legislation has gen-
) “erally proposed redugtion of the age of ‘copsent to
12 or 14 years This essemlally mcreases
" the number of i

- difficulty of conviction and plea bargammg The
more cases that they do not have to-prove lack o
consent, force, or criminal circumstances, the better
are the chances of inducing a guilty plea or a con-
viction, ?roponqms of legislative change are often
.ambivalent about lowering the age-of conscnt. While
they believe that a young woman should bc given
the right to coinsent, they are cognizant of the fact
that some young women may be more vulnerable
to certain kinds of coercion. Therefore, the issue is
often‘compromised, though the tendency i is to reduce '
to some extent the traditional age. of consent..

5

to the issue of consent will be admitted under the
rubric of credibility. Does ‘evidence of prior sexual
'hlstory £0 to the victim's crediblllly when it tends
to show that, based on her prior unchastity, she lied

"when she said she.did not consent? Generally, the

statutes have created a presumption against the ad-
missibility of such evidence while allowing trial
judges to make exceptions in individual cages.
Elaborate procedural mechanisms were written into
most statutes to control this determination and to
ensure that careful consideration was given to the
issue" of exclusion. In those states where there are °
no built-in exceptions to the exclusions, the laws

- may be conétitulionally'c_lefective. .

_So

Impressions of impact. One of the most important
to be addressed in a review of the reform of

rape laws is how the legislative changes have worked.
Unfortunately, it is still too early to make an accurate
assessment of the impact of new laws. In most states,
the provisions have been used, infrequently and have
never been ‘tested on appeal. '}(herc is little pre- and

post-¢omparative data available on arrests, case fil-
ings, and prosecutions. In dny case, it would be diffi-
leglslauve reform.

cult to ascribe changes s:mply t

* The third common compromise is to leave old
sodomy laws on the books. Some legislators oppose
legalization of consensual oral and anal intercouirse.
Some prbsecutors want the old laws retained since,
like thc statutory age “of consent, they do not have
to prove lack of Lconsent to attain a conviction.

A constitutional problem often arises, hhwever,
when forcible sodomy can be punished under both
the new and the old statute: The «defendant might
argue a ‘denial of equal protection iiuhe is charged
* with the-crime associated with the higher penalty.
He could argue that similarly sitvated offenders
" might be punished less harshly fo the same act
Unless the prosecutor consistently charges only “the
lesser penalty offense, this scheme fmay be subject
to constitutional éhallenge .

In the arep of prior sexval hi lc:r},lr exclusions,
“compromises have taken various forms. In a number
of bills, such evidence has been generally excluded;
"lt is admissible only on a particular issue sucfl as
“credibility,. consent, or to explain the presenée .of
semen, Rregnahcy or disease. Only more data on how .
these statutes are being used will, reveal whether the
exceptions have swailowed lhq rules. For example,
it is unclear whether evidence which _actually goes

)% -
-

- however, that may be useful in an assessment of

early impacts:

e reform have
L was passed.

Most of the proponents of legisiali
been satisfied with the legislation tha

' Significant conceptual changes were accompliglied

and, although compromises were effected, efilo'l.lgl!
was won to make the effort worthwhile. These pro-

- . poneats anticipate that reporting and convictions will

increase as a result of the legislative change.

Those actually involved in the criminal justice sys-
tem are more conservative in their estimate of the
law's impact. Policemen who were surveyed suggest
that most women were not aware of the changes in

" the rape law and that ‘such changes will be unlikely

v

to influence their behavior. It may be that the process
of leglslatwe change, with if§ attendant publlclty, will
have more to do with increased reportipg than the.
legal change itself; ]

»

' Many law enforcement persnnnel have v:ewed the -
legal changes as- teo complex. While this mlghl be
ascribed in part to the necessity to relearn the law,
there are génhuine problems of, ambiguity in mapy-of -
the statutes. Fot example, the Michigan statute,
which delineates degrees of criminal sexual conduct,”
has posed problems because, in some instances, i

49,
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" “;‘ does not provide enougl},guidaﬁce on the distinc-r

"1 tions *between degrees. Somie states, which. have.
“fpassed new statutes, still use’ the old statutes, There
ha,\re beéen complaints that there has been inadequate

. traxmng on the new stalu{es to allow camfortable
|mplemenlanon. -

Resmcuons on the use of prfor‘ sexual history

have been warmly received by criminal justice per-
sdnnel. In about one fifth of the states which passed
-mew laws in this area, however, the case law was
already “favorable to the proponents of change.
?Vhlje some fears have been expressed- that the ex-
clusiopary rules.are not strict enough, there have
been few specific complaints that judges allow evi-
dence that should be excluded. Most of the com-

. Plaints in this area have come from defense attorneys
who helieve that such restrictions-might be unconsti-
tutional. Several cases are pendlng appeal on lhts
|ssue :

Whlle ll is unclear that conwcuons have mcreased
prosecutors have reported that statutes with gdegrees
of crime have facilitated plea bargaining and-thus,
convictions. Juries will no longer have to choose

—beﬂveen—aeqmttal—aﬂd—a*pe&ue—of—a-defznda

> life imprisonment. Under these new statutes, ]urles

have the option to agree on a compromise position"

which convicis the defendant of 'a crime less serious
than traditionally associated awith rape. Similarly,
prosecutors can reduce charges from the highest of
rape in remm for a gunlty plea WlthOl.ll jeOpardlzmg

[ .

.
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NOTES

See Hmn;u, Laurence. “What's Wrong with the Rape
Reform Laws,” Civif Liberties Review, 3, 60-73, 1976-77.»
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public safety or deprecnaung the senousness‘!nf,_tp

crime. - . . Py

Some prosecutors who were surveyed believed
that, many more cases are now presented by the
police and filed than would have been prosecuted -

" before. Some saw this as.a hopeful sign; others com-

plained bitterly about increased case loads. Howeyer,
this inereased activity may result from factots other
than, or in addition to, leglslatwe change, Victims
may be more willing to report as a result of recent
rape publicity or, perhaps more importantly, there
may be some almudmal\ change within the criminal
justice system itself. Police and prosecutors who have
had to deal with thé issues of ‘rape reform may be
more willing to support victim complaints and risk
loss at trial. While there is-stifl significant reluctance
among police and prosecutors to vi rously pursue
rape complaints, there is some indication that this
is changlng

Ultlmately, ‘the attitudes and ~commitments of
police and prosecutors may determine the impact of
legistation.” Unless these enforcement personnel be-
lieve victims and aggressively pursue cases, the more
refined legal issues will never be raised. The job.of

ST 15 % first Swep towardeffective

enforcement of rape laws. The implementation of
these reforms, however, requires that the triminai
justice system gmbrace their assumptions. To the

. extent that the criminal justice system only reflects

the values of the general society, the job of imple- ¢
mentauon has only hegun

.
"
+




RPPENDIX A

L

SUMMARIES er STATE LEGISI.ATION
AND .
'maus OF RAPE ISSUES BY STATE

-\ "

* This Appendix contains slate‘by- (e summaries in tabular and written formats
of the status of rape legislation ciirent until November, 1976. It is intended to pro- -
vide*a broad overview of developmené in_the .various jurisdictions around the
country for tl}ose interested in a comparatxve perspgctive of rape laws.” However,
since change in this area is occurring with such rapldn’y,i.a; is suggested that anyone
requiring a specific status report on the law in a parucnlar purisdiction obtain an -
“update.from the atiorney general or leg:slatwe ,counsel inthatstate., . a

Matenal foi use in this Appendlx was obr.amed m/part, from a phone memcw

twe, victim and defendanf‘perspecﬁves were qucsuoneﬁ in regard to recent leglsla-

tive activity in their states. The sugvey was designed to elicit the most current in-
formation as to the statiis of rape laws, as well as to gam ms:ght into the dynamics
of the local rape law revision process

‘.
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N 1976 changes, includes sexual, oral, and anal inter-

: COUTSE, .
e .

Alabama statute does*not define rape. It incor- A sexual assault section  proscribing noncon-
porated the common law definition into its statute:  Sensual sexuval contact was also added. -
unlawful carnal knowledge of a womanforcibly and The entire Alaska Criminal Code is presently
mthout her consent. - - under review and further changes '1n .the provisions

A copy of tifs Mlchlgan criminal sexval conduct . felating fo rape may occur.

statute was introduced in the Alabama legislature but
was never referred out of committee. ) - B. Prodf

A second bill, a proposed criminal code revision, Corroboration is not requlred
::‘nuldl?a:;e llc:ﬁl :eagarale t:lte crimes Ofl SOdom}' and A section of the 1976 bill establishes a procedure
; el;:;ed :e la'l . lelﬁ‘s"" > m{’: w;’u lhal‘:e fgeei“ for defendants who wish*to. offer evidence of the
ble comasulsiz:; o:n ]:COU:;S: o ?m'az‘a‘ybl rCE , victim’s past sexval hnslory in aampe or sexual
p when woman 15 incapable Of * - ,.cault prosecution. )

consent by reason of being phys:cally helpless or
mentally méapacnlated . The defendant may apply for an order. of the

court at any time before or during the trial or pre-
liminary hearing. If, at the in-camera hearing, the
judge finds the évidence offered by the defendant is
. S relevant, that its p bative value is not outweighed
A bill, much™¥ke the California Evidence Bill, by the probability that it will create undue prejudice,
was also introduced\in 1975 to limit the instances i confusion of the issues or an unwarranted invasion
which a victim’s pasi sexval history would be’ad-  of the victim’s privacy, he/she may order the evi-
: sible: ™ - _ - < . dence-admitted—
Admissible evidence of past sexval conduct is .
limited to evidence of the victim’s conduct with the  C., Speeml Vietim ﬁm‘.s . :
defendant and evidence of specific instances of Five resoluuons provldmg assistance and support
sexval activity showing ‘origin of semen, Pregancy o victiims of rape were passed in 1975. The first
or disease. _ resolution - authorized creation and implementation
If the defendant wishes to offer evidence of that  of non-aggressive self-defense classes . for high
. nature, a written motion and offer of proof would . schgol students. , The second resolution established | \\
be required. If the court, after an in-camera hearing,  policies which -hospital personnel ates expected to
determined that the evidence was material to a fact * implement and follow. Hogpital staff must receive
' at issug and its probative value is not outweighed by . special iraining in how to deal with victims of sexual
its inflammatory.. or..prejudicial nature, it wxli be  assault, how to medically examine and treat them
admitted. N for emotional and physical injuries. Hospital staff
’ ' must also inform- the wictim of the. possibility of~ ————
C. Spécfal Victim Issues - o ereg) disease .and pregnancy, and that 4 state
"* ‘The proposed bill based on the Mlchlgan statute  CLjme. compensatloﬂ statute is. in effect. A third
would have allowed eithet the victim or the accused ~ Tesolution requirts all state troopers 1o attend ‘train<
te- request that the .names of persons involved and ing-sessions to leamn how to treat rape victims and
the details of the incident be suppressed until indict-  how to investigate rape cases. q
méat- dismissal of the charge, or other tonclusion’. < "A_state police special investigative unit which
of the'case.  * : ‘o goesses- only sexual assault cases was also estab-
. E . " lished by resolutign. All municipalities are requ:red
ALASKA Z o . " to place female police officers en nlghl duty to
A. mnon X ’ ST .- handie rape confplaints.
Alaska reoently redefined rape as carnal knowl- A bill which . would make 24-hour’ emergency
edge of a!lother person-forcibly and against the will medical services available to rape victims has not
- of the other person: Carnal’ knowledge; under the  yet been passed ST

\Qn is not required.




ARIZONA
A, Definition .
_“Rape is an act of spfual intercourse accomplished
. with a female, rot the wife of the perpetrator Where
the female is incapable thiough unsoundness of
mind of gwmg legal consent, where the “female’s
resistance is overcome by force or violence or shé
is prevented from ‘reSisting by threats of force.
Despite concertéd efforts by lobbylsts no recent
changes have been made in the rape laws. A sexual
assault bill-which would have provided prolecuon
to both sexks from nonconsensual intercourse, oral,
anal, and vagmal was defeated in 1975.%

B. Proot . .
No corroboration of the victim’s testimony is
needed. "

The proposed sexuval assault bill would have made
all evidence of the victim’s past sexual conduct
inadmissible unless it was with the defendant or ex-
plained the source or origin of pregnancy, semen,
or disease. Presently, thers are no-statutory restric-

examination of the victim concerning past sexual
history unless the judge finds it is relevast to a fact
at issue at air; in-camera hearing. The defendant -
would be required-to make a written motjoi and an
offer of proof, at least 15 days prior to trial, to have
past sexual history emdence consndered

* Bither party would have e right to an inter-
locutory appeal of the judg ‘dqcision after the
in-camera hearing is held. Under the proposed law,
any, attorney who attempts to allude to or mention
matters at trial ruled inadmissible by the judge
would be subject to a fine or a jail sentence for
contempt of court.

*
i

C. Special Viclim Issues * ,

Carrying teargas is a misdemeanor, pumshable by
up to 30 days in jail.

A victim compensation statute has been proposed
in Arkansas, but it it has not been passed
CALIFORNIA -

A. Definition ‘ Ve

tions on the adm1531bﬂny of the vicnm s past sexual
conduct.

-

C. Special Victim Yssues

None.

ARKANSAS
A, Definition

" Arkansas revised its-criminal code in 1975. Al-*

_though the word rape was detained, the term was
redefined to include vaginal; ‘oral, and anal sexval

ntercougse and pefietration by “an ©bject accom-
plished by forcible compulsion or when the person -
is physically helpless

B. Proof -
" No corroboration is required in Arkansas and
ng, cautlonary msl.rusﬂon is.given to the jury..

. There are two lines of case law concermng past
. sexual history in Arkansas. One line strictly limits
inquiry and the other allows defense attorneys great
leeway to explore the vlctjm s past sexual history.
* Plans are belng,made to introduce a bill drafted by
.an Arkansas prosecutor which would exclude all

. “opinioh -and . reputation, evidence and any cross~

t
.I T

. - [ . m

63.

Rape is ap act of sexual intercourse accomplishied
with a female, not the ‘wife of the perpetrator, where
the female’s resistance is overcome by force, she is
prevented from resisting by threats, drugs or un-
consciousness, she is deceived into believing that
the perpetrator\s her husband, or she is legally in-
capable of glvitlg consent due to her mental condi-

_tion. The courts have interpreted the statute to
_include lack of consent as an additiénal element

and have_established as a -defense the defendant’s
reasonable belief in the victim’s consent.

-

B, Proof : .

Corroboration is not required. Thé cautionary
instruction, formerly mandatory, was eliminatgd by
M:ourt; in 1975. Psychiafric examination of the
victim can be requued by court order.

The California Robbins Rape Evidence Law,
effective Janvary, 1975, severely restricts evidence
of the victim’s prior sexuval conduct. Such evidence
is eliminated on the issue of ‘consent, unless such
conduct was with the defendant ¢r unless the victim -
herself voluateers such evidence in court and the
defendant wants to-rebut it. On the issue -of credl-
bility, the evidence is generally not admissible, unl
it would be admissible under the law govermng u

of ,character evidence in afl’ cases. Even here, the

v 83




evidence cannot be admitted unless the court finds
it ‘relevant after a hearing upon a written motio
and offer of proof. The evidence is also excluded j

- according to andther general evidence rule, its¥in-
flammatory effect ‘exceeds its probative yalue. The
hearing on the motion is not in camera. Evidence
showing origin of semen, pregnancy or disease is
not affected by, the statute: ) .

. C.  Special Victim Issued .
- A bill allowlng mdlvlduals to carry tear gas

weapons for self-defense was signed into law, effec-
tive January 1, 1977. The bill excludes mifors and

felons and requires that persons carrying tear gas -

complete a course in the use of such weapons and
then obtain a perrmt from local police.

L

Also effective January 1, 19‘?‘? is another Robbins
Rape Bill which:

() Requlres ‘venerea disease and pregnancy test-
ing to be available at all county hosplta]s without
~ cost, for rape victims;

i Lpﬁéessmals-tmned—m—ma——n.—hoo!— A

'exammauon of rape victims be available or on call
24 hours at each county hospital*ip counties of over
500,000 population;

(3) Requires a specific medzcal protocol to be
used in connection with the examination and ‘treat-
ment of rape victims. The protocol is to be devel-
oped by the Department of Health and women’s
organizations;

{4) Requires each country hospital to provide

rape victims with information and’application forms

for relmbursemenl under the victim crime compen-
sation law, .

(5) Requires police to receive training in the

" investigation and handling of rape:and sexual assauit

. cases, and 1

Staridards and Training to establi ndard pro-

cedures to be -followed by all law_enforcement offi-

- “cers for the mveshgauon of rape and sexual assault
cases; . v

r ® Reqmres Department of Jusﬁce to. develop
forms to record medical examination data about

. the rape_victim for use m crimipal proceedings
agam.sl the raplst

There-is 4 victim compensation/law which reim- "

‘bUrses cnme vlcurns for their me ical expenses and

pires the Commissidn ong%e,ace Officer -

cidt hard;hjp are, applled 50 as lo relmbursc only

nnpovenshed vlctlms &,

A law in Callfomla requires that tlle court, upon
Jequest of the defense, clear the courtrooms At a pre-
liminary, examination -of a rape defendant-as long
as oné .woman,remains in the courtroom jaléng with
the victim. A bill to modify this law s¢ as to permit
the victim more support in the courtrooim met with

“defeat in° 1976, but will. probably be reintroduced
in-1977.

L. -

COLORADO

A. Definition ~ .
Colorado replaced its rape stattfte i 1975 Wlth

*a sexual assaglt bill. There are four dégrees of

assault including sexual penetration, intrusion and
contact. Sexval penetration meeans vaginal, oral or
anal infercourse. Sexual intrusjon is any intrusion

°

by any object on any part of a person’s body except

the mouth, tongue or parts into genital or anal open-

. ings of another person’s body.

-

orroborauon is mot required. v
e Lord Hale cautionary instruction was abol-

ished by_the 1975 changes. vadqncg: of past or.

subsequent sexual history of the victim is presumed
to be irrelevant in two instances: (1).if the victim’s
conduct, was withi the defendant; and (2) if the
evidence shows the source or origin“of semen, preg-
. If the accused wishes to offer other

ictim's “past sexual history, the

written motion and, offer of

ial. If the offer of proof is

era hearing is held at which the

er the evidence admitted lf -found

to be relevant to a material issue. -

4

. Specisl Victim ssues

A bill is presently pending in Colorado which

would provide compensation to victims of a} crimes.

‘CONNECTICUT ’ .

v Definition

Fod

-In 1975, Connecticut replaced its- rape statute .

with a sexual assault bill which considerably ex-
panded the scope of forbidden conduct. A person
is gmltz of sexual assault’ when he/she gompels
another person to engage in se‘altual intercourse by’

v




force or threat of force. Sexual intercourse is de-
fined as vaginal intercourse, anal intercourse, fella-
tio or cunnilingus. The statute also proscribés fon-
" consensual sexual contact and getutal or_anal pene;
tration by any object -

B. Proof . T

* Connecticut jnstituted a corroboration require~

ment in 1971, but it was repezled in 1975.

A bill restricting past sexual history was -intro-
duced in 197§ but did not pass.

. C. Special Victim Issues

»

None.

DELAWARE
.A. Definition .

A man commits rapc when he intentionally en-
- gages m sexual intercourse without the consent of

_ a female (not his wife), or of a malc. Without con-
. sent includes forcible compuision, threats of harm

victims of rape. However, the State

pensation Board does have the POWCT. |

to award money to crime victims, mcludmg wcums
of rape.

E
L]

DIST RICI' OF COLUMBIA
A, Deﬁnlﬁon

Carnal knowledge of a female forcibly and against
her will or carnal knowledge of a female child under
16 against her will. The District of Columbia rape
laws were reviewed by a task force in 1973, and are
to be further studied as part of a general review of
the criminal code. *

-

B. Proof

Corroboration not necessary in cases involving
adplt victims but may be required in cases involving
juveniles. Prior sexual history of the victim is ad-
missible but is subject to the discretion of the trial
judge. Presently this issue is under consideration

to the victim or others, physical helplessness and

-mental and physical incapacity to consent.

B. Proof . '

The Qeiaware statute requires corrobc:ranon but
it may be" circumstantial. -

A law which_passed in 1975 requires the de-
fendant. to -make a written motion and an offer. of

- proof 1o the court if he wishcs to introducc evidence .

of the victim’s past' sexval conduct for the purposc
of attacking her credibility. The judge hears the
evldence out of the presence of the jury and if he/she
finds it “relevant and not inadmissible” jt may be
admitted. No evidence of general reputation or evi-
dence- of specific sexval history is admissible to
prove consent. '

A bill was defeated in 1975 which would have re-
quired a higher standard of proof to convict a dc-
fendant of first degree rape. The new standard would
have required the state to prove the defendant’s
guilt “beyond .any shadow of a doubt :
~ C. Special Victim,Issues -
. A 1945 bill.was proposed, but not passed, which

would have provided that a woman who gave false

testimony leading to an arrest and/or trial of a male
- on a charge of rape should, upon a finding of con-
tempt, be sentenced to no less than one year III jaxl

at the appeal court level.

C. Special Victim Tssues

None:

FLORIDA
A. Definition

Florida became one of the first states to pass@ re:
definition bill in 1974. Involuntary sexuval battery in-
cludes oral, anal, or vaginal penetration by the sexual
organ of another or by any other object.

B, Proot /

The statute specifies thatthe testimony. of the vic-
tim need not be cgrroborated but the jury may be
instructed with-respect to the weight and quality of
the evidence, ° -

Specific instances of the victim’s past sexual con-
duct are not admissible except when consent is an
issue and the defense, outside the presence of the
jury. establishes that such activity “shows such a re-
lation to the conduct involved in the case that it tends
to establish a pattern of conduct or behavior on the -
part of the victim Whlc]‘l is relevant.to the 1ssue, of

COI'I scnt.”




C. Speclal Victim Tssnes

" The 1974 change also made it a misdemeanor for
any person‘lo print, publish, broadcast or cause or
allow to be printed, published or broadcast in an in-
strument of mass communication the name, address
or other identifying information of a victim of Sexual
offense. -

The carrying of atear gas gun or chemical weapor

is prohlblled unless the chemiical device 1s chJgned
to be carried in a woman’s purse or a man’s pocket
and contdains no more than one half ounce of chemi-
" If the victim is 14.years old or younger, the court
may order a psychiatric examination of the victim at
the defendant’s request.

-

GEORGIA
A. Definition

Georgia, another common law state, defines rape

. A. Definition )

Y

Although Hawaii’s criminal code was revised effec-
tive 1973, the legislatore chose to continue to distin-
guish between rape and sedomy but divided both
crimes into degrees. The law also prohibits sexu.
confact by forcible compulsion under a new secJ
entitled sexval abuse.

A male commits rape if he intentionally t;ngagcs in
sexual intercourse by force or wheh the female is
mentally defective, mcapamlated or physwally help-
less.

‘B.Prooi ]

. Corroboration is not required. However, unless the
offense is reported to a public authority within one
month of the occurrence, no pfoéeculion may be:
maintained. ot

If the defendant wishes to offer t;wdence of the
sexual conduct of the victim to attack his/her credi-
hility_ the accused.shall make a swritten-motion to-the

as carnal knowledge of a female, forcibly and against
“her will. . .

Several proposed bills, "all of which were de-
feated, would have redefined rape as ‘sexuval -assavlt’
* and extend&'d the definition to include oral ,“anal, and
genital lntercourse

cy e
-

B. Proot /.-{_T“"
Corrobioration is ‘statutorily required in_Georgia.
An unsuccessful attempt was made to a®olish the

corroboratlon requirement in 19?6 e';l

. A bill limiting a%mlsmblllty bf thp vlcum 5 past
sexual history was passed in IQ?G*Thc “judge deter-
“mines the admissibility of such e‘gdenbe at an in-,
camera hearing at trial: The past sexual behavior of
“the victim is admissible only if it directly involved
the participation’ of the accused or it supports an in-
ference, that the accused. could have reasonably be-
lieved fhal the victim consented to intercourse with
thc defendam : .

‘C SpecialVicﬁmlssnes -

in 1974, the Supremc Court struck down as un-
constitutional a Georgia statute which made it a mis-
demeanor to print, publish, televise or disseminate
the name, address or identity of a victim of rape.

L4

court accompanied by an offer of proof. If, at an in-
camera heasiag; the court finds the evidence is rele-
vant and'not inadmissible it may be otdered admitted.

C. Speclal Victim Tssues

The legislature bas appropriated funds to provide
.comprehensive sGtial and medical services to victims

. of,sexual assaults.

“

: IDAHO s

A. Definition -

Idaho's law, which dates back to 1896, ‘defined
rape as an act of seXual intercourse accomplished
with a female,-not the wife of the perpetrator where
the Temale is under age, incapable of consenting on
account of unsoundness of mind, and where female’s

_resistance is overcome or her resistance 1s prevemed

--by threats-of harm.

Several sexual assault bl].ls which \'Lq.l.lld have oon-
solidated non-consensual sex acts under one section
were introduced in the last year. or two but failed to
pass.

. N '/‘\

'B. Proot * -

"Corroboration of the victim's testimony is required
e




i

-

A
I

when her testimony is conuac’\ftory, her credlblllty
is'impeached or her unchastity is shown.

The progpsed bills mentioned in section A would

also have required an in-camera proc&dmg if the de-

< Tendant wished to introduce evldence of the victim’s

past sexual conduct. The evidence could not be ad-
mitted unless it concerned condugt with the defend-
ant or had becurred in the year prior to the offense,

C. Special Victim Issmes
. None addressed in proposed bills.

-

A. Definition

Under Dlinois law, a male, 14 years or older, coh-
mits rape when he has sexual intercourse with a fe-
male, not his wife, by force and against, her will.

_B. Proot

&
Y

If a hospital provides services to an indigent rape
victim who does not qualify for public aid or does
not have insurance, the State Public Health Depart~
ment must reimburse the hospital.

* INDIANA
A. Definition

. The new Indlana cnmmal code, which takes effect

in 1977, defines rape as sexual intercourse with a

member of the opposite sex, not his spouse, by means

_ of force or threat of force, or where the victim is un~

that intercourse is occurring or if the victim is
ntally incapable of giving consent.

aw

L
-

B. Proof
Corrobpration is not required in Indiana.

Evidence of the victim’s past sexual hlstory is ad-
missible under the following conditions: (1) thé con-
duct was with the defendant; (2) it would show that

*someone other than the defendant committed the act;

Corroboration is not réquired in Illinois as long as
the prosecutrix’s testlmm:? is clear and convincing.

A 1975 bill was defeated which would make inad-
missible all evidence of the victim’s past sexual his-
tory except that with the defendant.

C. Special Victim Issues

** The use of or carrying of mace or feargas is a mis- -

_ demeanor punishable by a maximum of one'year in
the county jail or a $1,000 fine.

A 1975 proposal requiring all pollce to undergo
*  rape sensitivity training failed to pass

A Rape ¥ictim’s Emergency Treatment Act, effec-
tivé 1976, reqoires that a wide variety of medical
services be made availablé to victims of rape. Every
hospital licensed by the Public Department of Health
must provide emergency hospital service to all alleged

tape victims. The minimum reqmrements ‘of that

ser\rlce are: (I) medical examinations and labora-
tory tests necessary to ensure health, safety, and wel-
fare of the victim, 4nd which may be needed for evi-
dence at trial; (2) oral and written information
regarding the possibility of venereal disease and preg-
nancy, and medication or l:eatment needed for possi-
‘ble disease or infection; (3) provision of necessary
_medication; (4) blood tests for venereal dlseaSe, and
{5) any counselmg needed -

and (3) the judge finds that the evidence is material

and its inflammatory or prejudicial nature does not

outweigh its probative value. If the defense wishes to

have such-evidence admitted, a written motion must

be made at least 10 days prior to trial and the hear-
+ ingis held outside the presence of the jury.

C. .Special Victim Issues -

; ]
None. 5 o

" JOWA ‘-

A Definition g, -

In 1978, Iowa will begin prosecuting rapes under
the new sexual abuse section of thee revised criminal
code. The new code section, which replacgs the old
common law carnal knowledge statute, defines sex-
ual abuse as any sex act between persons when the
act is done by force, threats, or against the will of the
other or when the other person suffers from a mental
defect of incapacity whigh precludes giving consent.
The "definition of sex act includes oral, anal, or vagi-

- nal intercourse:

B. Proof
“a separate blll passegeiny 1974 eIunmated the cor-

" raboration requlrenient

™ :




. -

Any instrustion cauuomng the jury to.use a dlffef liquids or gas, The penalty for violation of the Stat-
. ent standard relaung to & victim's tesﬁmony than that. ute is a maximum 6 mopths in 1a11 Or a maximum
_+ of other witnesses in a sexual abuse case is expressly ~fine of$l.000 iy ,
forblddcn by the 1978 criminal code revision, The ~ .
code revisign does not’ require proof of physical-re- - *
sistance to obtaln a conv:cnon Evidence of the vlc
tim's past sexual history i is presumptuously inadmissj- KENTUCKY
ble. If the defense wishes to present such evidence.ja ~ A, . Definition

. motion must'be made and the judge determires if the :
evidence is relevant .and_ mal]enagl in an :n-gam:'.i'a Although Kentucky revised its sex offense statutes. |,
hearing. ) ; extenswely in 1974, the terms rape and sodomy and-

- their ordinary meanings were retained. Lack ofi-
é Special‘Vlcﬁm [Ssues %« sent is an element of each offenstz and can result -
. frdm forcible compulsion, mcapacny to consent, or
Asa result of the criminal code revision, the cost ™  yhen the Victim is undér 16, mentally defective or,in-
"ofa medlcal exam to gather ewdence and the cost.of capacgm[ed or phys;cal]y he]pless
any treatment for venereal disease will be paid by the

State Department of Health. , B. l'f-oot
¥

a?

No corrobc:rauon is requ:red . -

KANSAS ' . Early-in 1976 the legislature passed what is popu-
A. Definition = - . L' larly known as the “Kentucky Rape Shield Law"

' ' which specified that reputation evidence .or specific.

Rape I8 penetration of female sex organ by a malé'  .instances of the vietim’s past -sexual conduct with
sex organ committed by a man with a woman not his  others is-not admissible at jrial. However, the com-
wife and without her knsem. Without consent can  plaining ‘witness's past sexual conduet or habits with
lnclude overcorfning resistance by force or fear or the  the deferdant, as wE:Il as the getails of the specific act
physwal or mental incapacity of a woman to consent.  in question, may dmitted if the evidence offered |
A recently proposed bill was defeated which would s relevant and fatérial to 4 fact at issue and itewpro-
have made the crime sex-neutral. s bative value outweighs-its inflammatory or prejudi-

v . . =0 . cial nature. Relevancy is determined at arr in-camera

B. Proof ' ‘ g hearing on the written motion’ ¢oncerning the evi-,

Co . . » dence which the just file at two weeks
No cdrroboration is required in Kansas. The legis- prior l:?rlfs de.l'ens? must sa least = M

Jature passed a bil} in 1975 which allows evidence of . T
past sexudl conduct with the defendant or other peo- ) ' ’
~ ple to be admitted at trial if after anvin-¢amera hear- c Spele Viclim lssuw 8 s
. ing thé judge finds that it is “relevant and not other- A general compensanon statute author:zes pay-
wise inadmissible.” A written motion by the mentsto victims«of crimes, inciudmg rape.
defendant seven days before: trial is required. If the - . *
proset:'ution introduces evidlence of the victim's con- ,
‘duct on-direct examination the defense may cross-
examine the victim or introduce mdependem evidence LOUISIANA
in the defense case to rebut the victim’s testimony. A. Definition d

e, * , Louisiana amended: its rdpe law in 1975, estab-
C. Special Vl.cﬁm Issnes. . . » lishing a stdtutory sctieme of degrees', but ‘continues -
A recent bill did not pass which would have re- ".to disfinguish between the lradllional notion of.rape
qulred standard .cvldence-galhermg kit3 to be used and other sex oﬁehscs. -
by personnel in every-hospital and free medical treat®

§
ment to rapetvictims, - Heterosexual rape is sexual mtercourse wnh & fe-

. . _ male, without her Consent: Homosexual rape is am act
nsas statutory law prohibits the carrying or use  of anal intercourse wlth F) rnalg “person without his
of teargas; or similar -weapons using smoke, noxious - consent
- o . . -~ .

4
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C Boroot- - v S '
*Cortoboration is not required in Louisiana % '
* A 1976 .amendment restricts admissibility J‘of the
victim's past sexual history to conduct willr'the’ de-
- fendant but does not establish any procedure to de-
termine admissibility. -

.C"s* Il"i- .'

None.

A. “Definition

The cofnmoglaw definition of rape was repealed
in 1976 and ragie is now defined as compelling a per-
son, othetr than the actor’s spouse to submit to sexual
intercourse by force and against the person’s will, or
| by threats of immediate death, serious bodily injury
. - or-kidnapping to either the victim or a third person.
« The.ctiminalicode revision defines sexual intercourse

as penetration of female organ by the male sex organ.

-~

B.Prool

- an in-camera hearing must be held.”

. Although the law now Hmils scvepg!y the introduc~
tion of evidence of past sextlal conduct, those fimita-
tions apply only to. rapex Victims of-apy setual
offense other than rape are not protected and any
evxdence of prior sexaal conduct may be admitted.

When the charge i5 fape and the defendant wishes'
to offer evidence of the victim's past. sexyal condhct,
: ~

Only evidence of the victim’s past sexual conduct -
with the defendant, evidence showmg the source or
origin of pregnancy, semeh,or disease, evidence which
supports-a claim that the ‘vicfj an ulterior mo- _
tive’ ‘n\' accusing the defendan{/ or evidence offered for
impeAchment purposes after/the prosetutor has put

" the vitim's conduét in issug/ may be admifted-and it

Testlrnony of tﬁc victim must be ciear and con)« :

wncmg or else it must be corroborated.

S
C. Specianicﬁmlmes *

Noge. © , X T

. . ¢ ' “- . -
A. Definition :

' Although M&t"}fland made eXtensive changes in its,
rape legislation in 1976, the dichotomy between rape
and other sexual offenses remains a part of the law.

course with another person by force or.threat of fotce

« against the will and without the consent of that per-_.

son. All other no asual sexual acts, including

exual contact are includéd.jn the catch-all category
of-spxual offenders. T ,

B. Proof ’ |

" Victim's.testimeny need not be corroborated,

SR

Under the new law, rape is'defingd as°vaginal inter- ,

.
1

b/“‘

ifust be shown to be
issue and its pr_g;u’dj
Pipbative value, -+ -

vant, material to a fs_m at
ust not outweigh its

C. Spmal\?lctimlssnes .

A general crimé compensatxon slatule provides for
awards to victims of rapes as well as victims of otﬁer

* critnes. v .
-4 ' ]
. :.‘"" ! J - . .
MASSACHUSE‘I:I:S T, LR
A. Definition ’

S )
A redefinition bill was passed in 1974, which re-

_pealed the old common law definition of -rape and

substituted sexual intercourse or unnatural sexus} in-
tercourse (orai,'anal, and vaginal), by a person with

. another, person under the age of 16 or who is com-
. pelled to submit against his will, by threat of bodily

injury. . .

B..Prost . €.

rroboration of the victin’s testimony is not re: "

qmred 16 sustaln a cog{lcuop for rapq

Lobbylsw are plannmg to mtroduce a bilt which
would require tife defendant to make appllcaaion. to-
the court-before ‘'or during trial for an in-camera hear-

.ing to determine admiesibility of evidénce concerning .

the victim’s past sexual history! Evidence of conduct
occurring more tharn one}qar priorto the dale of the
offense would-not be admitted unless it were conduct
with the defendant. - -

A bill which#woufd havc prohibited admjssibﬂlty

of. all evidénce of the’ victim’s sexual conduct except




- that Wlth the defendant or which shows the source or ]

pass both times tha} it was introduced.

L. Special Victim Yssues—

origin of pregnancy, dlsease, or_semen ha§ failed %o .

.

- e
-

s

In 1974, the Massachusetis legislature approved a
bill which withholds state approval of municipal
pohce training schools unless thé cumculum provides
for training of ersongel in rape. prevention and
prosecution, reqiires a rape reporting and prosecu-

_tion unit consisting of specially trained police offi-

cers, and-a special telephone hotline to be used for
1ape reporting in each municipal police department.
‘i'he bill also requires that the police reporns be con-

’ ﬁdenual and una@allable o the public.

v

4

- year jail senténce.

"As of autamn, 1976, a bill was pending before the
legislature which would allow the judge to exclude
the general public from the courtrobm at the victim's
request. Those persons who have “a direct interest”
in the case would be alowed to remain.

Carrymg or usmg mace or teargas is a felony under
Massachusetts state law and carries a maximum 5
) e

w b

MICHIGAN
’ A. Deﬁlulion

L

In 1974, Michigan discarded the entiré concept of
rape, replacmk it with criminal sexual conduct, which
_includes both ‘sexual contact and sexual penetration.
Sexual pénetrauon means sexual injercourse, cunni-

lingus, fellatio,, anal intercourse,”ot any intrusion of - '

an ob]ect into the genital or anal openings of'anoth-
“er’s body, Four separate dégrees of criminal -s;,xyd
conduct were created wuh each reqmnng cenam clr-*
_ cumstances to complete the oﬂ'ense

L
-
-

B. Proof

L]

Gorroborahon ofthe \ucum 5 lesnmony is not ré-
quired. :

-The only evidence of the vlctun’s past sexual hls-
tory'which may be admitted is evidence-of the vic- -

4

‘nm ’s.conduct with the defendant or evidence of-spe-~

cific instances of sexual. activity showing the source.
or or'lgin of semen, pregnancy, or disease.

must Yle a writien motion and’ ?ﬁer of proof within."

- value, the eyidence may be admitted.

’lpfdéys after the arraignment,-If the court deter- -+
mines, in an in-camera hearing, that the evidence is~
-material to a fact at issue and its inflammatory or
prejudicial nature does not outweigh its probative

. . : : oy -
C. Special Victim Issues - -

The names of the victim and the accu;ed and de-
tails of the oflense may be suppressed by the magis-
trate until arraignment, dismissal of charges or until

the case Is othérwise concluded if either victim, de-

- fendant or counsel so request.

MINNESOTA
A, :Delimlic!n .

Minnesota passed a very comprehen'swe rape re-
form bill in 1975 which defines the term criminal
sexual conduct to include sexual intercourse, cungi-
linigus, fellatio, anal intercourse,; penerauon of genital
and anal openings by an object, or sexual contact
_ when committed by one person upon anothet without .
" the other’s consent. Degrees of criminal sexval con-
«duct were established according to the age of lhe.Wc-

tim, the amount of férce used and barm threatened
orinflicted. / . .

Bo l;l‘oof' ! b . ) - !
Under the 1975 revisions, the testimony of the

* complaining witness does not require cormboratldn
or lhe need to show resistance.. ;

L] l' \

In general, evidence of the victim’s past sc’:xual9 his-.
* tory may not be admitted in a prosecution for crimi-

: nal sexval corfduct. I-l'owever, when consent or fabri-

cation is a defense, evidence of conduct of the victim
tending to establish a common scheme or plan of
similar sexual conduct under similai’ circumstances
may be admitted if it 0ccurred within the last year
and the ;udge finds that it is material and its proba-
tive value is not gutweighed by its prejudicial value.
Evidedce - of pasf*ﬁexua‘! conduct may also be ad-
mitted if it was with ‘the defendant or would show
the source of semen, pregnarty, or disease or if
. offered .to jmpeach lhe vietim’s lesm:non;)p J

e' In order to admit any such eVIdence, a motion by

: . Jvthe defense‘qxust be made prior to trial and proposed
If the defendant wishes to offer such.ewdence, he

v ende presemed at a’hearing held out of tlie pres-

eofme]ury:.h oo




' wmm

. Costs incuried ‘byshospitals or physw]ans for an

-
MISSOURY ‘
) A. Definition, Y - -

. \ewdence-gath\ermg exammauon of the victim must ‘ R’ape is unlawful carnal knowledge of a wo man by

. Tbe paid by the county in which the alleged offense
was commmed. 1-; . N

An act passed in 1974 authorized the Commis-.

sionér of Corrections to develop a statewide program
to aid victims~of sexual attacks. The statewide pro-
gram included voluntary counseling to be made avail-
able to. victim’ throughout the proceedings foliowing
the rape, inciuding hospital examination, police in-
vestigation, and questioning of witnesses and trial.
_ The Commissioner of Corrections was also directed
to assist in establishing sensitivity training for prose~
cuting attorneys, local police and peace oﬁicers, and
hospual perSonnel ~ .

* = ’

The court may no longer give jury instructions to
the effect that it may be:inferred that a complainant
who has_previously consented to sexual intercourse

with others would be more likely to consent to inter-
course with the defendant; that the complamam’ 5:

previous or subsequent sexual behavior may be con-
sidered in determining'the credibility of the com-
plamant that criminal sexual conduct is & charge
“easily made but difficult to disprove; or that the com-

_ ‘plainant’s testimony should be scmtinized more
closely than the lestjmeny of’other wlmesseg.

. - Uss or carrying of mace and teargas are forbidden
by state law.. 5

MISSISSIPPI -
A. ‘Definition

Rape is camaliknowledge of or ravnshmg of a fe-
male by force.

K Corroboration is not required. - .

A proposed blll which did not pass would have
placed a total ban on admissibility of the victim’s®
past sexual history. .

. .
¥ 1.
L

<. Special Victim jm

~Was not

iy

force.” -’ -,

.

B.

M ¥ * ‘ _.
. . y -
The Victint's testimony need not be corroborated
-unless it is contradictory in nature or unbelievable.
L[] . -

.C. Special Victim Issues o

Nope.

'MONTANA v,
A, Del_,inil_idn o o

A 1973 revision of Montana rape laws substituted

/{he term “sexual intercourse without consentigp for
; Tape. A conviction of sexual intercourse without con-
. Sent,requires that the person knowingly had sexuat,
"intercourse without consent- with a person not his |
spouse. T

. - -

A section entitled sexual assault proscribes know-
ing sub]eclwn of another person to sexual contact of
another person to sexual oontact without consent:

A separate section, deviate sexual conduct, makes
homosexual conduct illegal. - ° -

B‘ M . 5 . * ) ]

_Corroboi'ation‘is not required in Montana N
_ In 1975; agmissibility of the victin’s past seximl

conduct was Jimited to evidence of past conduct with .
ghe defendan lgr evidence of specific mstances of in-

" tercourse to show the origin of semen, pregnancy or
hearmg must be held out-of the presence
to delc{mme whether such evidence will

be admitted,

- Before 1975 changes, a jury instruction could be
© given that.allowed the,jury to infer fromya complain-
ant’s failure to report\a rape-immediately that she

‘gllmg the - . The bill passed in 1975

“gllows the defense fo show thiat complaint was not
tlmely but the juty is to be instructed that that fact

standmg alone may not bar viction..

No statute prov:des victim compensatwn qior- 1s
carrymg of mace ar teargas Qrohlbited. .




-‘ 'A'.Wd'onu - o

Nebraska rape laws underwent an extensive ¥evi-
_~ sion il"1975:; Two degrees of sexual assault were

. created which consist of- sexual contact and sexval
penetration. Sexual penetration includes oral; anal,
_and vaginal ifitercourse and penetrations by means of
an object. Rape is a crime between husband and w:fe
even when lhey are lxvmg logelher. -

B. Proof . N ~

Before specific instances of past.sexual history of
tbe victim with people other than’'the defendant may
be admitted, an in-camera hearing must be held. If
*the judge determines that the activity wbich the de-
* fenseg seeks to -admit shows such a refation to the
conduct involved in the case afd tends to establish 4
« pattern of conduct or bebavlor on the part of the vic-
tim as to be relevant to the issue of consent, it shall
be admitted. Fhe new.law also provides thaf the past
sexual conduct of the defendant may be admmed if
itis found by the judge 40 l)e relevanl -

-

C: Special'Victun Issues

- A bill which would provide ooméensation to vic-
tims' of -crime will be comldere‘& by the legtslature
during the next-session.

NEVAJ')Aj

Desplte efforts ip 1975 to Pass a r3 deﬁnmon bilt
modeled afler the Michigan statute, N¢ vada remains

i

oné”of a number bf states which dgfines ripe as .

camal knowledge of a female against fer will.
e, ; ;
Loy o S :
B. Proof e T3 bead

; _ No : oboranon is reqmred ip Nevada.. ¢

1

n gyder l.o have admmed’any evidence of the vic-
mn’s ast §exual conduct, the defense must submit a

riiten oﬁer of proof to the court including the spe-
, mﬁc ‘facts be expects to prove. If the offer of proof
is sufficient, the_court will order a hearing out of the

" pressnce of the jury. If thé evidence is rélevant to the '

+ issue of consent, and j is not required to be excluded,
it may.be admitted. ‘I’he defendant may not present

‘evidence of ppev:ous sexual conduct to challenge ;he .

62/

- medical treatment. Howev

g
v:ctnn s credibiity. as a witness uniess the prosecutor

_has presented evidence concerning -the past sexual
condn,t:t of %he victim,

, Special Victim Issues

Each county must pay the costs mcurred by hospi-
tals for initial emergency treatment of rape victisns
and any examination performed for evldence-galber-
ing purposes. By ordinance, each Board of County
Commissioners is also authorized to provide up to
$1,000 16 rape victims wbo require counseling and
t , in order to obtain bene-
fits of the program the victim must file a criminal
coniplaint within 3 days of the occurrence of the
offense. 3 ) .

-

NEW HAMPSHIRE '

. A. Definition

All noncomsensual sex offenses gyere consolidated

into a sexval assault'law in 1975. Sexual penetration

(oral anal, vaginal intercourse and intrusion by an

- ‘object into genital or analppenmgs) and sexual con-

tact accomplished by application of physical force or .
vidlence, by threat of force or retaliation, by coercion
or when, the victim is, mentaily. incapacitated are
wltlnn the definition of sexual assavlt, - *°

B. P ' ) R . . i “:

The testitmony of the, victim Deed not be corrobo-
rated to .sustain a conviction. No evidence of. any
‘prior consensyal sexual ativity between the victim
and anyone Other than the defendant may be ad-

- mlt‘ed‘ - J_ 3

oo

-No prosecuuon for sexual assault may ‘be had un-

less the offenagfvas reported to law enforcemen s

thormes within 6 months of its occurrence
L1

C. Spedal Vlcﬁm Issues
- None,- ' oo \ %
NEW JERSEY .

. Defipition - N
' New Jersey f llows the-

s

onlaw Wthh deﬁﬂes L ) :
rape as carnal nowiedge of.4: Womﬁn, forc:blg and '
agamstherwill. l,;--:l—_—-' e =y



R 1 not requifed and the victim's testiiony. is. entitied

<. attempt to codify

_ allowed’ r.l;e Vietim’s name to be withheld.

'B.hool

. ¥f the defense wishes to introduce any evidence re-.

gardmg the past sexual history of the victim, it may
make appl:canon to the ‘court for an order at.any

time before or during trial. If, a{ gn in-camera hear-

ing, the court finds the evidence relevant, and its pro-

bative value is .not outweighed by the undue prejudis’

cial value, or Jikelihood. of confusing the issue, or
that it would not be an unwaranted invasion of pri-
vacy, the evidence will be ordered admitted. Evidence
of the victim’s conduct which occurred more than

+ one year prior to the date of the offense will be pre-

sumed inadmissible unless clear and convincing proof
L tothe contrary is presented. .

-Corroboration is not required in New Jersey. An

1975,

. C. Speciat Vicﬂm lssnes

. In 1975, other proposed bills were defeated wh ICh
pcqpld have provtded compensation tp rape victims,
ésfablzshed a sex crimes anabysis unit, required train-
ing f’j}?}l'ce in bandling rape inVestigations and

*
.

b

NEW MEXICO
‘A. Definition

Th_e recent changes in New Mexico’s rape law

widened congiderably the scope of forbidden conduct.
- The cnme of sexual assault is divided- into degrees
based on whether .or not there was _penetratton or
contact, the age of the-victim, “the amount of force

" used, and harm resulting fo the victim. Sexual pene-
ral, anal dnd vaginal intercourse
gem'tal and anal openings with an’

tration includes g
“and penetration o
ob]ecr.. ' .

~

N
3

Under ‘the 1975 statutory revxs:ons corroboranon

to the same welght.as any other awitness.

X 'Optmon -af reputation -evndence‘\ or . specific m- K
= *_,...- < stanm of the: svietim’s. Past, sexual history, will not be - .

. admitted unléss-a wiitten motion’ i’ rnade by the de-
fendant and 1 the court finds, at an in. i i
that"tl;c evidence;s matenat to-the

- B _Pmot_
d}at case law rt_tle was defeated in

B LT

e
H

C.SpecialVictimlssues a

None.

A

NEW YORK :
Ae Deﬁ&lﬁon" -

« Rape is defined as sexual intercourse by a male

., with a female by forcible compulsion when she is
_physically helpless to resist, or legally incapable of
consent by reason of a mental defect. Oral and anal
cintercourse without the ofher person’s consent are
" clas§ified as sexval misconduct.

' &

New York’s requirement of orroboration for all
three elements of rape {force used, penetration, and
the defendant’s identity) was abolished in 1974. Cur-
rent]y, the statute réquires cerrobaration for any sex-
ual offense in which lack of consent is an element but
the incapacity to consent results from the victim’s
age, a ‘mental defect,” mental incapacity, or when the’
defendant is charged only with an attempt.

Evidence of the victim’s past sexual conduct is not
admissible_mnder 1975 ainendments ‘unless the evi-
dence: (1) proves or tends to prove spcc:ﬁc instances’

__of condtct with the accused (2) proves or tends to:
prove the victim has been convicted of prospmtlon ;
or soliciting; (3) rebuts evidende- presented by the -
prosecutor regarding the vtctun 5 failure to engage in

- sexual acis. during a given period of time; (4) ex-
plains origin or source of semen, prégnancy or dis--
ease;or (5) is found by the court after “such héaring
as the court may requiré” to be relevant and adnnsm—

- ble in the jnterest of justice. -~

C,Specmvwmlssm . ’

- New York has a program provndmg oompensatton
10 the innocent victims of violent' ciime, including

. victims of rape. The program covers ‘medical -ex- -

_penses, with no maximum limit, and other losses up*
to a limited maximupm. Ehglbihty for compensation

LIS, subjectto a means test.

Fon ,ﬁo_‘i
NORTH CAROL]NA
A. Ddhiﬂon S

( T

4 .

Rapc 13 carnal knowledge of 3 female 12 years or-
. older by force and against herwﬂi .




New legislation, just drgftél:i,bbut not itroduced,
. would establish the crime ‘of sexual assault which
- would include oral, anal, and genital intercourse,
B. Proot- -

The vicmn 5 teslmony need not be corroborated.

Efforts are now underway to, draft legslguoﬁﬁﬁﬁ%
§ past sex- -

would restrict admissibility of the victi
- ual history to only that conduct which with the
- defendant. : .t

C. Special Victim Issues

Proposed "bills which are now being drafted by
various groups may include authorization and fund-
ing for special training of law enforcement and hospi«
tal personnel.

Present s_laitulé forbids use and 'carryingéf mage or

tear gas.

~

The judge is authonzed to exciude, by statute,'

during the victim’s testimony at trial or during the
--preliminary hearing, all people except officers of the
court, the defendant, and those engaged in the trial.

.
NORTH DAKOTA '
A. Definition -3

A criminal code revision, effective 1975, elimi-
nated the term of rape and substituted for it “gross
sexval imposition.” The scope of the definition was
widened from sexual intercoOrse Wwith a female not
. the wife of the perpetrator, to “a sexual act with an-
" . other where the victim submits by foree, threat of

. force or where victim's capacity to appraise or con-
ttot condud\t has been substanually rmpalred.” .

B. Proof .
The 1975 legislative changesi]:;rohit;il‘ introduction

" of opinion evidénce, repulaﬂon evidence,  or specific-

_instances of sexual coriduct with others to prove con-

sent, although the de¥endant is allowed to rebut testi-
mony relating to:victim’s past sexuval history offered
by the prosecuuon. - .

Evidenco*’of vigtim’s sexual conduct is ; admissible

“to attaékfi‘ﬁer credibility. If the defendant wishes to .
‘,.oﬂ‘er such eyldence,’ he must make a written ‘mofion;
acoampamod by-an oﬂ’er‘of proof. A'heanng’cn the
- thotion is held out of the presence of the-§ 3ury If 1he )

o Special Victm_' | lm . £

- dbtin’ medical l’:eatm_ent after.a fape wnhoq ;
,_parents consent regmres the siﬁ'je to pay for. lhe L

judge Yinds the evu:lence relevant and not legaily in-

admissxble, it wlll be ordered adumted :
4

B;: statute, compensation is availabl t0 victims of
all crimes, Including Tape Compensa to victims .
is limited to expense} under $100.

- e
L . .

-

OHID
A. Deﬁnition

Rape is defined ds sexual conduct wnh another,
not the spouse of thé offender, by forcé threat of

. force or when the victim’s judgment or ‘ontrol is sub-

stantia

impaired. Sexual contacl without consenl
is al .

& prohibited. o .

~

B.Pmet

Corroboratlon is requ:red to convict.a person of

.sexual 1mposu10n wh:ch is sexual comact without ~

consem. . .

The victim's past. suual history is admrsmble» only
in two instances: (1) to ‘shownthe origin. of ‘sperm,
disease, or pregnancy; or (2) if the conduct was with
the defendant and it is material to a fact at issue and
its inflammatory or prejudicial nature does not out- .
weigh its Qrobamre value. The defendait must make- -

the motion to order the evidence admissible -at- ~the - - ;

preliminaty hearing or three days prior to trial, The =7
hearing to determine relevancy is held.in the ]udge’s
chambers . P -

The statute specifically states’ thal the victim need
not prove physical’ temstance T _

C.SpecialVictlmlssnes

A 1975 statutory ¢hange allows the.names of {he
victim and the defendant and- the details of the evi-
denge 1o e mthheld unttl a prel;mmary heanng is

‘held

+ The victim may also have pnvate cqunsel presem
at the in-camera hearing to determme aEfmlsslblhtSl'

-of prior sexual‘history. If the victim is indlgent then -
" the court. @ayrupon vlctnn 5 mt‘tlon, appomt.coun- oo

Sei .'1:":, - I - —

'I'he I@Tistawm:y changes also allow mmors ,tG'-
t their




-

" medica] examination if used as evidence at trigl; and

Ao requires the publlc healtlg, ;department to establish

* standard evidence-gathering procedures to be fol-
lowed by-all hospital personnel. The victim also. has -
the nght to be informed of al} medical and psychlamc
services ava.llable

-

OKLAHOMA -

A, Definition -

Rape is an act of sexuval intercourse accomplished
* with a female not the wife of the perpetrator where
she is incapable of giving legal consentthrough lun-
acy or unsoundness of mind, where she resisis but
her resistance is overcome by force. or Violence or -
threats of force, where she is unconscious, or when
she is prévented from resisting by a narcotic or an-
esthetic agent. . . . .

B. Proof

~ No corroboration of the victim's tesumony is
needed unless itis lnherently mprobable

A bill which passed in 1975 prohibiis admission
of any, evidence of the victim's past sexual conduct

. except where that conduct was with or in the pres-
encé of the defendant. The defendant may also rebut’

any testimony relating to the sexval conduct of the
wcnm if the prosecutor first introduces such evidence.

C. _Spmgl Victim ‘Issues e

None.

OREGON.
© A, Definition- <

. A person commits the crime of rape if he had _sex-

: ' ual mtercourse wlth a female by forc|ble compulsmn

‘B. Proof . T
The testimony of lhe victim need not be corro‘bo-
l'ﬂ!ed L " (- o M

Only. evndencé of sexual condvict between the vic-
tim and the defendant m@y be admitted in a prosecu-
tion for rape since 1975.If the defendagt wishes to

mtroduce such evidence during the trial tJ negafe the -
nce-of forcnble compulsion, he must requeshr‘)
i

"exis

he ng to be held out of the presence of the jury. I

- Eoem

-

‘the court ﬁnds the evidence is relevant and not other-

wise inadmissible, the eviderice'may be introduced.
. —- h - -
C. Speciak Victim Kssnes’ .

None, - - ..

-

PENNSYLV;\‘NIA__-.

L AL Deﬁnrﬁon _- L

- B.+

-

'B. Proot

A person commits rape lf he engages in sexual in-
tercourse with another, not'his spouse, by forcnl_)le
cohftpulsion,_’threats of forcible compulsiop, or when
the other is unconscious or so mentally deficient as
10 be incapable of consent. )

The testunony of a wchm need n*e corrobo-
rated as provided by statute. The credibility of a Vic-
tim is to be judged by the same standard as a victim
of any other crime and no instruction may be glven
cautioning the jury to view the testimony in any way
other than thagin which the testimony of all victims
is viewed. )

No evidence concerning the victim’s past sexual
conduct is admissible unless jt was with the defend-
ant. If the defendant wishes to offer such evidence, a
written motion must be filed and the evidence heard
at an in-camera hearing. '

-

A 1976 statutory revision abollshed the reqlJire-- »
ment of prompt -complaint: (vnthm 3- months of
the offense), aIthough thie- defen;:lamemay introduce
evidence - qf the victim’s fallure to reporf promptly

C. Special vmm

A bill to %ﬁh a_nd "fusld a speclal sensltlvity ﬁ-
training prografi;. for erj “

“ currently being consider

. definition- of rapé. Araattempt to expa

RHODE iSEAND
A. Defisifon = * -

The Rhode Isiand.statute retams the coming
and the deﬁm-
enshal sexual“

tion of rape to include other noncor

-, conduct, mcludlgg contact; was defeaie,gl in ‘1975 T

+
# . _J

Corroboramon is not requlred in Rhode Island




ff}' Restrictions on ad}nii“sibiiity of the victim's past
"sqxual history are in effect as a result of a criminal
procedure rule approved by the bench and bar of
‘Rhode Island and promulgated by the Supreme
Court in 1975. When the defendant wishes- to intro-
duce evidence of the complaining witness's past sex-
ual con with others he must give oral notice and
make a%\of proof out of the hearing of the jury
and any spectators. The court then rules upon the ad-
:mISSlbllll)' of the evidence.

C. Special Victim Issnes . - s

A proposed bill (1975} .would have required phy-
sicians, health care ¥orkers, social workers and coun-
selors to have the consent of the victim before re-

.porting a rape 1o the police. lis purpose was o
encourage rapeé victims to seek prompt medical
treatment,

§OUTH‘CAROLIN_A
A, Deﬁniuon .

No changes have beenamade in South Carolmas
definition of rape in at least 100 years. The statute
reads: “Whosoever shall ravish a woman, married,
maid, or other, when she did.tiot corisent, either be-
fore or after, or ravisheth
though she consent after, sha
rape.” . . _ .

In 1975, a.bill modeled after Florida's sexual bat-
tery law, defimitigh of which in;:luded anal, oral, and
‘gen |tal mterc rse failed in committee,

Propoﬁe 5 of rapé reform legmlanon are plan-
i Ta Michigan-style bill in late 1976.

rroboration of the victim’s testimony is not re-
ired. ' . -
The propg%i bills have attempted to restrict ad-
- missibility of \he victim’s past sexual history to~con-
. duct occurring: with ‘the defendant or specific in-
stances of sexual acts with others which explains the
source or origin of semen, pregnancy or disease. The
defendant wonld be required to.make a written mo-
tion before trial and make an offer of proof at an
in-camera hearlng o .

+

c Special Victin Issues -
South Carollna, like Virginia, allows the vlctlm m,,

66

woman -with force, al- .
Il be deemed guilty, of

a rape case to submit her testimony by deposition,
No one other than the prosecuting attorney, the ac-
cused and his counsel may’attend the deposition un-
less the judge expressly allows it. The accused has
the right to object to. admissibility of testimony either
at the time the deposition is taken: or at triat when

“the deposltlon is offered into evidence.

The depos:tlon is to be destroyed after trial-if no
appeal is taken from the trial court décision.

The proposed statute would require that the state
bear the cost of the medical. examination of -the vic-
tim.

SOUTH DAKOTA
A. Dehinition

L]

Rape is an act of oral, anal, or genital penetration
accomplished with any person by force, coercion,
threats of harm, ‘or when the victim is incapable of
consenting because of mental or physical incapacity.

¥

B. Proof '

Corraboralion is not required.

~ -

Ewdence of the victinj's sexval conduct with, .
others is not admissible dnless it is relevant to a
fact at issue. If the defendant wishes to offer such
evidence, the court must hold a hearing, out of the
presence of the jury and the public, to delermme
Jts admissibility.

C. Special Victim Issues

Any person convicted of rapé must be given an
initial psychiatric ‘evaluation to determine if counsel-
ing is necessary. If so, then counseling must be made

* available in prison and ‘counseling may also be made

a condition of parole.

The names of the victim and thetaccused and-the
details of the incident may be suppressed at the
request of*either person untll arraignment, dismissal _
of charges or the case is otherwise concluded.

TENNESSEE ,
A. Defiition = .

In Tennessee, rape.is the unléwful'carnal knowl-
edge of j woman forcfbly and- agamst her will. A .
crlmmal sexual conduct statute modeled after- the




Michigan bill, which would have grouped all non-
" consensual sex acts, was defeated in 1975,

" .B. Proof

Corroboration is not required in Tennessee.

In 1975,.a bill passed prohibiting admission® of

evidende of any sexual activity between the victim.

Jand persons other than the defendant except when
consent of the victim is at issue, the evidence may
be admittéd if it is established to the court outside
"the presence of the jury and spectators that the
acuv:ty shows such a relation to.the-conduct of the
victim mvolved in"the ca.se lhal it- is relevam to
conscnt ) R . -

. C. -Special Vietim Isues~ " © 7 ' .
Carrying and vse of .
" canister is designed & be carried in a.piirse or pocket.

" A. Definifion "

Although Texas rewrotg its rape laws in 1975, like
Maryland, it chose to continue the “distinction be-
tweén rape and other sexual offenses. The new statute
definés rape as sexual intercourse with a female not
the wife of the offender without her consent. Without
consent is defined by listing circumstances in which

_the female will be presumed not to have consented,
e.g., where the offender compels the victim to submit

by force that overcomes her earmest resistance. .

Deviant sexval intercourse, defined as oral or anal
intercourse,: is a' separate offense éntitled sexual
abuse, - -

-
#

B. " Proof, |
. Victim’s festimony in a rape case need not be
cotroborated if the victim informed any person
other. than the defendant of the alleged offense
within 6 months of its .occurrence:

In order to admit evidence of the victim’s past

. §exual history (whether it is opinion, reputation or '

-speclﬁc instances) ‘the defendant- must request an
- in-camera. hearing on the matter. The judge may
admit the-evidence if, and only If, it is material’to
a‘?act at issué and its probative value i¢ not out-

. weiglied by its ‘inflammatory or prejudicial natare, -

The court shall seal the record of the hearing aftcr
““3dmlSSIblllly has .been determined.

,."-w -

rgas or m?t:‘é‘ is legal if the ¥

A Deﬁniﬁon

C. Special Victim Fssues

A vigtim's compensation bill passed in 1974
which requires the state to pay only the cost of the .
evidentiary medical exam.

UTAH

A. Definition -

In Utah, a male person commits rape when he
has _sexual intercourse with a female,-not his wife,
without her consent. A report has been submitted
to the state legislature which has.- recommended
eliminating sexual discrimination from Utah'’s laws
regarding rape and-sexval assault. .

B. Proof -
Corroboration is not required.

" Presently, there are no restrictions on the admissi-
bility of the victim’s past sexuval history; however, a
bill_scheduled to be introduced in the 1977 session
would allow such evidence to be admitted when the
conduct was with the defendant or to rebut eviderice
presented by the prosecutor concerning. the, victim’s
past sexual conduct. A motion by the defendant
would be.zequired and admissibility. would be deter-
mined at an in-camera heanng

-

C. Special Vlcﬂm Tssues . -
Plans are bemg made to introduce a-'bll[ in 1977..

“"which would reimburse victims for the cost of

medlcal care, ;xauunatxons and counseling.

VERB;)NT

) C o
Vermom continues to follovy the common law
definition of rape: carnal knowledge of a female Jg¥-.

‘person by force and against her will: -

A pmposed criminal code revision would “Sop-
tinue the use of the term rape but would .rédefine
it so that it would include any sexual act (anal, oral,

-vaginal intercourse) with another person, not the

offender’s spouse, when the victim is_compelled to
participate by -force and agamst his/her. will, by
threats or coercion, or when the wcnm‘s ability to
control or appraise his/her own behavior has been

stantially unpa1red Nonconsensual sexual contact .
would also. be a-crime, - X




B. Proot: ’ ; - '

' Cofroboration is r‘equired by case law but prompt
complaint or other circumstantial evidence will
suffice. The proposed criminal code revision would

abolish the requirement of cotroboration. -

Proposed restrictions on admissfbility of the vic--

tim’s past sexual history would require the defendant
to file a written mouon within 30 days after arraign-
ment or 10 days pnor to trial. At ‘the in-camera
hearing, if. the judge determines it is relevant, evi-
dence of the-victim's past sexual conduct with the
defendant or evidence which shows the source or
origin of senien, pregaancy or disease may be ad-
mitted. Opinion or reputation evidence is never
* admissible. |
€., Special % ,cnm Issues
The;proposed bill would also have required' the
judge to suppress the name of the victim. and the
. details of the incident upon request of the prosecutor,
or victim or 'upon the court’s own motion: -

4

VIRGINIA '

Deﬁmtlon , -

Rape is carnal knowledge of a female against 'her
will, by force. .

»

B. Proof
No corroboration of the victim's testlmony -i§
required in a rape:prosecution. »

A bill proposed’ in early 1976 would have pro-

hibited any evidence of the vicfim’s past. sexual

" conduct unless the defendant could sbow. a pricr
association with the victimby corroborated evidence.

. The prior association would be’ es:ablished outside
“the presence - ofpthe jury.

C. Special Victim Issues '- )

B)} statute, Virginia alows-the victim and other
witnesses in:a rape.case to give testimony hy depo-
-sition ratber than oral testimony in open court. The
_ defendant, ‘bis counsel, and the prosecutdfare present

. at the deposmon tion and the judge rules upon all evi-
* . entiary quesuons 4y if in open court. No other’

- pfffple_may he present without express pmmssnon
of the 1udge RERY ) "

-

The ‘Virginia. Legislature passed a reﬁolunon in
1976 directing the Virginia State Crime Commission

to conduct a study on criminal sexual assault, in-

cluding changes needed in legislation, law enforce-

ment, punishment and rehabllllauon publlc educa-

'uon and court process

‘“WASHINGTON
. A, Deﬁnihon . .

Although Washmgton Yetained the term rape in
revising the rape laws in 1975, the definition of
sexual intercourse was rewritten so that it included
vaginal and anal penetration by an object, oxal.and
anal intercourse as well as vaginal sexwal intercourse.
‘Rape is defined as sexual intercourse with another

) )

person by forcible compulsion or, when a perso is -

incapable of legally consenting by,reason of phyStcal '

or mental incapacity. .

B. Proof

The victim’s testimony need not be corroborated
in Washington as provlded by s,;atute -

L]

A written pretrial motion accomp_anie'd by an
offer.of proof must be made'by the defendant. The
hearing is held-out of. the presence of the jury.

All evidence of the. victim's past sexual history
is inadmissible on issues of credibility and consent

except in_instances where the defendant and the %

L

- VIC im. have engaged in sexual intercourse +before
and that past intercourse is material to the-issué of
* consent.. The évidence may be admitted j ¥con-
duct” between the victim and the accus eter-
mined to be relevant and its probapve value is
substantially outweighed by the probability that.its
admission will create a substantial danger of undue
prejud: and tht its exclusion would result in denial
7 of sﬁbsﬁ)ﬁal justice. v

“C,. Special Victim Issmes - -

The judge may exclude all persons except neces-*
sary witnesses, lhe defendant, counsel apd those who
h,{ve a direct interest in the cade or the work df the
court from- the hearing concerning admissibility of
the victim’s past sexual bistory. .

WashmgtOn s, Victims of Cnme Compensauon
~Act authorizes state payment of crime victim’s mediz"
cal bills but no compensation is pald unless the
victim réports the crime to local auth.onues witbin
72 hours. #*'..

-~




-

.

"B. Proof

. Corroboration is not required.

A. Definition .
Sexual assault is defined as sexual intercourse
(anal, oral or vagmal'mleicours'e) with another

'persdn by forcible compulsion or sexual intercourse .

when the other persen is mcapable of consent be-
cause he/she is mentally defective or incapacitated
or under 16. Do .

Evidence of specific instances of thg victim’s past
sexual conduct is not admissible on the issue of
consent unless such conduct was with the. accused.
All such evidence which }he defendant wishes to
offer must first be heard out of the presence of the
jury. o

Evidence of the victim’s conduct with others,
opinion evidence, and reputation evidence are ad-
missible only for the purpose of impeaching the
victim’s credibility if the prosecuuon puts such
Credlblllly in issue.

C.- Special Victim Issues
-~ None. ‘

"WISCONSIN
. A Definition

In 1976, Wisconsin ‘repealed its rape law, re-

placing it withl a comprehensive redefinition section
entitled sexuval assault covering all nonconsensual
sexual aéts. Both sexual mtercourse (includes fellatio,
, ‘cunnilingu$, anal intercourse or any other intrusion
of -any object, into the genital or anal opening of
another) amd ‘Sexual contact are included in the
deﬁmtlon of sexual assault which is divided into
degrees according to amount of force used and
harm to the victim,

B. Proof o .
COrrpborauon of victim's’ testlmony is not re-
* quired,

Ll

" Any hcarlng mvolvm g the admissibiljty of evidence
of prior sexual conduct or reputauon of a complain-
ing witness must be conducted out of the hearing
of the jury. .

admlsmble to show consent, ’ .

t‘ - * l.

Evidence of prior sexual conduct of the victim
may not be admitted into evidence except evidénce ,
of the victim’s past sexﬁal._conduct with the. de-
fendant, evidence showing the source or origin of
semen, pregpanc) or disease or evidence, of priér
untruthful allegations of sexual assault made by the
victim. Sexual conduct is deﬁned by the Statute to
mean any conduct or behavior relatmg ‘to sexual

actjvities of the complaining witness including but a

not limited to use of contraceptives, prior sexual
intercourse or contact, living arrangement and, life-
style.

C Specml Victim Issues

The 1976 sexual assavlt biil req_uu;es the judge at
thé request of the complainirlg witness to exclude all
people from the evidence hearing who are not offi-
cers of the court, members of witness's or defendant’s
families or “others deemed by the court to be sup-
portive' of them™ or otherwise are required to attend

. the hearing. The judge may also exclude all persois

from the*hearing if he wishes.

_Carrying and vse of mace-or teargas is prohibited
by state statute. - .

WYOMING -
A. Definition
Wyoming has kept the. traditional 'cqmmoil lawsg

definition- of rape—carnal knowledge of a woman .
forcibly and against her will. .

A 1976 Wl whnch completely rewrote the rape’
laws did not pass. The bill was similar %o the
Michigan statute, defining sexual assault to include

-oral, anal, and genital interéourse and prohibiting
nonconsensual sexual contact.

-,

PE'oof

Corroborauon is n%req‘mrcd and the 1976. pro-
- -posal explncntly stated that. .

There are no statutory restrictions on the adrms-
sibility of the victim’s past sexual history. The pro-

. posed. bill would have. required a written motion

and offer of proof by the défense if it wished to
offer egidefice of sexual conduct ‘with others for’
the purpose of cha!lengmg the victim’s eredibility
or to show that the \'Icu,m “was ablifig in sonformity
with a trait. of charaeter.? Under the proposed sta-
tute, reputation and opinion cvndence would not be

M'




t‘-

,» nature of the charge; {3) that charge of rape is .

Thc proposed bill also forbade the following j ]ury
instructions: {1) that rape victims: testimony be
* viewed differently than the testimony of wcun\s

bg examined with caution solely because of the

© " easy to make but difficult to defend; (4} that it may

* be inferred that anyone who has previously con-
sented lo sexual intercourse with persons other than

,dciendam would be more likely to consent fo sexual -

mtercourse’agam and (5 ) that prior sexual conduct

of
A O - other crimes; {2} that the testimony of the $victim

- oLt +?

in and of itself may be considered in det
credibility of:witnesses.

ining
4

|

C. Special Victim Jssues

" The promsed law wouid also have: (1) reqmred
a dogtor in each city to be on call 24-hours a “day
1o provide treatment for rape wctlgls, {2) required

“ the county to pdy the costs of the victim’s medical

exam; and (3) allowed the names of the victim

*and the defendant to be withheld from the public

until the court took jurisdiction of the case.
*. M
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SUMMARY OF LEGISLATIVE ISSUES (1973 to 1876) -
{(X) = LEGISLATION PROPOSED; X = LEGISLATION PASSED]

NEW - * 7

: . - - v REVIMSION OF PROOI-% : 0

. LEGIS-{. RE-DEFINI . THER
_ JURISDIC- CATIoN 1s FINITION OF Ti_iE CRIME ) ) REQUIREMENI‘S* ) | 1SSUES

. TION

- Fi .
PASSED/| SEX ORAL/ |DEGREES  SEXUAL™ |HUSBAND cngsn'rx]c&msnn' CORROB- c.J.s.
PROPOSED [NBUTRAL | - ANADL conract! WIFE | EVID, | EVID. joaTION’ . |TRAINING
. . EXCLUS.| STaND. | PROC.

men” oo o o law Tl w | w
ALASKA R E .. : o R i
. . .‘X’ x : x'

_— B T T I - N .. . V- R 1
ARIZONA (X0 1 XY |~ X) |

Coamass e x|k T T 00

cantoﬁhn .
" COLORADO

" CONNECTICUT

DELAWARE

DISTRICT OF
. COLUMBIA
FLORIDA

GEORG;A

.

"HAWAII

" IDRHO

* ILLINOI§

. "‘-IﬁbIANA

_ - XOWA.




MAINE

D

MARYLAND -

. 2 .

_ MASSACHUSETTS -

MICHIGAN;

MINNESCTA |

- vz
MISSISSIPRI, -

"MISSOURT  **

. < MONTAND

'NEBRASKA

mm ' v

" NEW HAMPSHIRE -

" NEW JERSEYS "

| NEW MEXTEO

2

~NORTH CARBI'.INA




o :.:a‘,‘-

PENNSYLVANIA

‘RYQDE ISLAND

4 ’

SOUTH CAROLINA

ey
_ SOUTH DAKOTA

TENNESSEE
H

TEXAS

5
LY

o

YERMONT
-

'VIRGINIA ¢

| .+ WASHINGTON

WEST VIRGINIA

" WISCONSIN

WYOMING -~

J‘Th:.s category encompasses v:.cthm payments under traditional Yictim compensat:um ,stetutes Y
a,s well as spec:.al medical setvices provided through local fac:.l:.ties. .
‘ 2

3

The Georg:.a pr:.vacy ~statute was declared unconstitut-:.onal.
Rapo charges between spouses .are referred to ’Family Court. o

‘ - * -

Ohio -statute req,uires standard hospital protoco:l. for ev:.dence gathering.

5Restr'ict:.ons promulagated -by State Supreme C&t, :.n 19’?5. ;o
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APPENDIX B
MODEL PENAI:* CODE

_('fenéaiﬁé -Dr,aft “No. - 4, 1955)

7.4, wha.ch aépears_as §213 4 of the am:réved 1962 ‘draft, supra ]

— ,

- .:\".— - =
kgfmmd and Geneml Scheme of Proposed Sectwn.,

’ ;'t is /}eve;ywhere regarded as a ser:.ous offense fox, a male to hayewg.ntercourse r

fenéle ether than his ‘wife by means of force, threats, or certazn’%f’ox"ms/'f;sﬁn .

démenta‘i\ decept:. n. ‘The cl'u.ef prpblems a.re (:.) to- df,c:.de and express what
' shgll ,be thé\min:.mum a.moun{\ of coerc:.on or decept‘ion “to be included he;:e, i, e., .

¢1’1

+

draw:.ng the ine between ra}:e-seductlon, on the one hand, and illlcit J.ntercourse

on the. other, and (i:.) to devise a grad:.ng system that distributes the entire
group of offen es” rationally over the ran‘ge of ava:.lable pun:.shments. 'I.‘he lattar
problem is esp "ially J.mf:or;ant: because . (1) thé upper ranges o pum.shment

v la:.nant:. [3) the centraI issue -J.s:l:.'léerl)_r to be the question of consent on .
‘t:he part of *Ehe femafg, a subtl,e psychc;loqical«probiem in view of soc:.al a_g;d

.- - .‘-:/".- R

re,hgious ,pressures“upon tﬁe-woma‘n t.d conce:.ve'of herse].ﬁ) af vactinr*rather than

nr-'

-l n

R
:. o - P _’ "r"':: . . T - P - _.-f*' s
..-/ E .

colla.boxator. and’ (41 th ffen:aer- sf-ﬂ’n:eat o society' J.s’d,tfﬁa.cult to evaluat.e. .

\; ‘.

) a single group

but *the ’I.‘Q. of ra_p:l.sts falls below that &eveiz .
.-4_5".7" N - -
by males between_the' ages of' s:.xtee{f a‘nd thjlr;t .and ,forcible x,ape especi,allga

e

is the cr:.me of younger men. Among poss:,.ble, mot:.vatg.ons for forcible rape
Karpman has suggested. (a) male neeﬁ for fema/}.‘e, resxstahce

,\’_~

S
e\te ten
s _poﬁﬂf):;

[b} 33&15111, masochism or narc:.yism, Id)‘ male hgsﬁility-to '.Ehé g de . and cm-‘%

v REUE S

pensatory fgtc to overoonte feel:.ng‘s .i sexual :.na_dquacy, fd)"- overdevelopnent

. f‘}.«t I e

-3 of normal male aggrqs’siveness, (e) agg essive crmna;ft'i‘ baBed upon,ﬁ des:.re P
to p:.llage and plunder m.th rape-\s nferely. another' act of 'plimden;-. Recidivism

T




other offenses. The grouping of statutory and- forczble rap;.sts teget 'er :.n

IR
atternpts to characterize"'the rap:.st" makes available stahietrﬁof h.ttle use- -l
in, “rdEntJ.ny.ng the offender who mer:.-ts the ult:l.mate sanct::on. )

s -
-
- . : . IR S
"o . LT - - Pl
. . " " P - - LA

v & - _.-‘-' e

The class:.f:.cat:.on proposed in the text 3‘:5 based on,t.he 'fo'l']:ow:.ng rat:.onale
/
xttr;e:ne pun:.sh.ment of first degree felony” :l.s reserved for s_?_.j:uat:t.ons wh:.ch -
st ‘brutal or shoc];:l.ng. evmc:.ng the most angerdu@ﬂ"e’rra‘h&omof E 3
~eu::harac:l:er an threat to public wrlty. and whlch also prov:.de s*omq_ ob)ee‘l:

compla:l.nant - test:.mony of non-c:onsent‘ The remalnirﬂ; off-enSe

S

as second degree felom.es. Subsect:l.ons {2) and (3)
. &

k hJ.ch it appears desirable and safe

11neate certa:.n ca.tegor:.es-

~.c‘ u LR

P 1rm1ts on ﬁnlshmént.. >4 k

o -

- Seot:.on 207. oF -

Introduct:.on. 5, dearia w:.ﬂm aot,s oE sexual aqgrese:.bn wh:m.h,

_'__ h woman’s breast to h- mosescuel mam.pulﬁ‘i:—;.on _"f-a yourfg bog s’ ngrri-tal‘e‘:}‘
i ,‘:p'enetr@ts.on of a g:l.rl by an older;man; .a'nd. sad:.  ase SO

. as. var:. ”EES'of common assault and battery.
) %i .

<Y 14ST K

el T X e .;”_ L ‘:x-

egi at:l.on d:.stingm.shed :|.ndecent asseult from_ ceniinén a’esaﬁlt- bﬂ’f ;,3;' i -
e -s o . ,n -

‘B.'gher pegxalt:l.es .fo:.‘ the fomer. Amerzl.can ‘legisl&tro _“has'.:not':’ .g‘ené ql‘l -&i‘f‘f” ot

"

Yo -

on "gross ,lewdness" wh:.ch. unl:.ke most such eta.tutes‘
%, pt)blic indeCency.

4 PR
A SO

/'/'
However. _m recent yea‘:’:s espe?:iall}, there

PAFullToxt Provided by ERIC




_ ”"MODEL-PENAL -0ODE _

(Proposed Offigial Diaft.: 1962)

. -

“Bection 213.1. Rape and» Related Offensest '—-' :

(L) Rape.
is gui:lty of rape :.f. o,
' ('a] he compels her. to subm:.t by force or’ bY th.reﬂ: of :.nmu.nent death.
{. seriopus, bodily injury. extr&me ﬁ:.n or k:.dnapprry;. ‘to be mfl*.t,cted on anyone, or

-+~ {b) he has substantrally :.mpa:.red ‘her power. to appra:.se or control her
-

onduct by adm:.n:.ster:.ng or employ:.ng w:.thout :j knowledee drugs. :.ntox:.cants

or other means for- the purpose of pre\rentmg o stances or

+{c) the female is unconscg.ous, or .
*
.“"‘\-»

-

Ld) the female is less than 10 years old. ‘- ‘; ¥

. Rape is a felony of the second degree unless (:.] in th_e Ncourse thereof the -

actor inflicts serious hod:.ly injury upon },paz{:e. or (n] the v:.ct‘rm was“th
‘.vo,b.mtary soci 'c-ompam.on of the attor' updn tﬁ‘e occas:.orL of the crime and had -_ .

- “5

- not previouslx’ :.t:ted him sexual libert:.es. :.n wh:l.ckg cases th:e foenge is

i N u\

T felony o,f the f:.rst deg'ree. Sexual :.ntercourse .u;cl.udes 1‘nterccsnrse per os..or ‘.._'.:...
ger\ammt. wi some penetration however s}.:.ght: em.ssron :|.s nbt requ:.r_ed fFelon.-,,ls.

N T

:|.es of the f:.rst degz:ee are pun:.shable by a possible Jnax:.mum of life’ mpr;sqnm oo

IR

ment. Wlth a m:.m.mum of ndt less than a Year nor more than ten years"‘“‘FelonfE’s

cf the second degree are punzl.shab].e by a max:l.mwn of ten and a m:.nimlim of ope yea::..l
- - r_‘f‘*‘ ; .

\ . «-. }
. . (2] Gross Se:mal .Tfnpa”s‘btwn, A male who has sex'ual :.n'&ercourse_ w:l.th ‘a.

female not h:.s w:.fe c

.‘_,...._._._. . I e ._.-_

'_'('a‘} he cdmpels he: to su?bm:.t by anY thréat that wbu
by a woman of*ord:.nary resolut:.onp or L .
_i(;g)' he krows that” she suffers from mental d:aseasel

her :.ncapable of, apprar\s:.ng’.&l;e nature o:E _her c_onc’(ucts or
n.‘;t,?'w . . ¢+W
. ( ‘;ﬁ he' knows that sh‘g 4s. unaware t_hatr aﬁexual ;aot,,_f pegi,ng e

e ’dq‘r‘.. L

thamﬁhemgubmri:s ;_because she faﬁis"“}.y* suppo,ses that. h J.

o mim of five ;and a min:.m ' ]ﬁf.., LT

SR

El{l‘
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.Sectwn 213.3 Comptwn of' Mbnora and Se&uctwn.

t his wife, or. any person who engages in deva.ate sexual J.n‘terconrse or causes .

e«'_ /2 - (3.')' Offense Deftned A, rnale who has" sexual intercourse w.th a fema]i
O

= another e.ngage in deviate sexual J.ntercourse. is-guilty of -an offense if:
- Ehe other person is 1ess than [16] years old and the actor is at

].east [4] years older than the other person: oL -

“(].:j:_‘ the other person 1s~¢1ess than 21 yeao:s old and &e actor is his

..‘ - -

e

épersdn 19, f afl.e who is J.nduced to. part:.cxpate by a
h:l.ch the act:cu:‘ does not mean *o perform. : .

£ mgxri-a.ge

Grad'mg,. An_: offense g&na@‘i\aph {a) of Subsect:.on (1) is a

.v-a-‘

5 'ult. a%m:.sdemeanorn%. .

3 _er 1n¢agable~'o£ appfa;.smg g!he

r-pe}'s"fxa.s una < tha a sexual ect is !;emg
_ g /‘_ .j,

vl ,. _,,

\'Peﬁsonjr,;es%‘ an»m ear,a“ o;d; “oF -
i .‘_.\w,", / g\

ﬁs sub tag;{uall? m@_nrg:d, the otﬂ&e’r person 'S power t.o appral.se ,
a.A:)r cpg;&rol -lus -0 l‘le‘r~ co;;'{uct .by administe ox employi'ng wlthou% tthe other s‘

P

> "1 " e - s ]
R ﬁmwle&qe drug's{,..sin x:.cants o“:r"f ether means for .the pnrpose of prevents.pg
wof T T A o ok g P
" res.i.s_tanc_ ."-or‘ e e r"‘«e.(; =, el LR~ ST .

”g_B)' the 'o;her person J.s 1ess than fm%years old and the actor is at

PAFullToxt Provided by ERIC




. . L

the othér person is less than 21 years old and the actor is hlS

T

.- rd:.a.n or otherm.ée respons.’cble for gene,;'al Supervisioz‘i of his welfare: or %
- : ta) the other person is in custody of law or detained in a hospital
'_/‘_a\other :|.nst;:|.tut:|.oq and the qctor has supemsory or dist;p];mary author:l.ty

over him,’ T .‘ N ’ R

1
- -

~ Sexual oontact is' any touching of the sexual or other' intimate parts of

—the person of another for the purpose of arousing orh\gratifying sexual desire |

- of eigher- party.

-

RG]

PAFuliToxt Provided




APPENBIX C

STATE STATOTES
Mlchlgcm, anesota, Wdihmgton, Wl%nﬁn

A" nicurﬁsn gexuar ASSAULT starorE - S,

A N
The People of the State’ of‘Michigan:'enact‘-
_ Section 1. Act No. 328'of the Public Acts of 1931, as amended,
- ‘being sections 750.1 to 750.568 of the Compiled Laws of 1970, is amended
by’ add:.ng sections .5203, 520b, 520¢, 5204, 520e, 520f, 5209, 520h, 5201,
5203, szok, and 5201: to read. as follows ) .

-

* - i - 4 ) .- l

i 'wSéc. 5-203. As used in sedtions 520a to 5201: -,

{a) J'Actor" means a person accused Qf ch.mJ.nal sexual conduckt.

8 (b) “"Intimate parts" includes the primary genital aréa, groin;

. inner thigh,. buttock, or breast of a human being. il
’ - _

(c) "Mentally defective” means that a person suffers from a mental
disease Waefect which renders that person temporar:.ly or permanently

' incapabl®of app;a:.slng the nature of his or her conduct.
/

»

(d} "Mentally incapacitated” means that a pexson_is_xendered
temporar:.l a.ncapaf)le of appraising or oontrolhng his or ‘her aba::ondut;t
u-‘f die to the.influénce of a?narcouc, anesthetic, or, other, substance
) adma.nistgred to that person. w:.thout his or her consent, or due to any.
othef act comm:.tted Tlpon that person ‘without his or Qmer consent. ‘

(e} "'Physically helpless" means t”ha%a person is unconsci. us-
asleep, or for a.n?_ othe‘r rEason is phys:.o lly unabl to,' comm ‘cate
* unwillingness té an act: . o

) ! ’ o a

(£)- "Personal igjury"™ mea.ns bod:.ly J.njur(y,"&i‘é"’figur.ement mental
a.ngu:.sh, chro’ﬁ:.c pain, -Pregnancy, d:.sease, or, loss -or J.mpaime\ﬁ of a
sexual or reproduct:.ve organx '

(g) "Sexual contact" includes the a.ntent:.onal touching of: the
- victim's or actor's intimate parts or the intentiohal touching of the
clothing covering the {mmediate area of the victim's or actor's intimate
parts, if that intentional touching can reasonably be construed as being
for the purpose of sexual arousal-pr gratification, - ot :

(h} “"Sexual penetration” ans ‘gexnal J.ntercourse, cunm.l;l.ngus,
fellatio, anal -intercourse, . or yxother intrusion, ho{ever slight, of
. any.part.of a person's body or of any'obje}ct ',mto the=genital or anal
= opem.ngs ”of another person 8- body, bu.t g_m.ssion of semenxi‘s not requ:.red.

S (:L} "th:.m" mea.ns the person alleéung to haved::een sub;ected to

criminal se.xual"conduct. o T Ge . .’__ ’

i Sec. 52013.- .'L) A— person is, qui;ty of c :unmal.\sexua& condlﬂct in .
the~f’irst‘ degree if he-or she endages in sexhal. penetration with another

person and if any of the fbllowm_g crrcmnstances exists 4

e \
My e s
Tl .
- PR
R
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= {a} That othep person 1svunder 13 years of age.'i

¥b}-.The other person is at least 13 but less than- i5-yeats . of" age
.and thé actor is a member of the same*housahold as“the’ victim, the actor,
is related to- the, vidtim by blood or affinity to the fourth degreé to,
the v1ctim. or the actor--is in a position of author ty over the V1ctﬁm
and used this authority to- coerce the victlm to sub;! .

(¢) Sexual penetration occurs under c1rcumstances 1nVOIV1ng tdvj}'
commlsslon of any other felony. ”nff' - A . e

s " ‘*'\--..

s o (4) The actor is aided ot ‘abetted by 1 or moke other persons and *
either of the following c1rcumstances existsy . .

(1) The actor knous-or_has'reason to know: t the victim is* men* .
tally defective, -mentally incapacitated, or physically helpéJ?s’—
sex;\}

» (ii) The actor uses force or. coercion to accomplish’ th
. penetration. Force or coercion includes but is not limited to any of
. the circumstances listed in- subdivision’ {f)Tl) to ). . -

(e) The acter is armed with I weapon- or an other article used or
fastfioned in a manner to lead'the victim €o. reasonably belzeve it to be. ..

a weapon. . ® . N ..
o S -

. (f) The actor causes peyseonal, 1n3ury to the‘@ictlm -and force or
..coercion is used to accomplash’sexual pénetration. Force .or' coercion
includes but is mot’ 11m1t§HJto any of the follow:ng c1rcﬁmstances.--

T,

" (). When the actor overdbmes - the “victim through the actUal'ap

tlon of physical force or“physlcal v1o1ence. ) " ,

e

(1;) Wherr the actor -coerces the v'ct to submit y threatening to
use force or violence on the Victrm, aild. the victim believes that the
actor has’ tHEfpresent ablllty to execu these threats ’

" ¥

.

(iii) When the actor coerces the victim to subm;t by threatening to
retaliate in ‘the future against the -wictim, ot ani‘other person. ang the
victim believes that the actor has the ability to execute this threat.

As uqed in this subdiviSion, “to retallate“ 1nc1udes thregfs of physical
-punishment, k1dnapp1ng. or extortlonf o -, . . R N

. (iv) when the actor’ engages in the medical’ treatment or examination
~of the victim in a manner or for purposes whlch are medically recognized
as unethical or unacceptable ' . Lo 4 .
h ] .
" (¥) -when the actor, through concealment or by the element of sur-
prise, is able to ovprcome the victim.

- (g) -The actor causes .personal "injury to the V1ct1m. a.nd the. actor

knows or’ has reason, to. knoy ‘that the victim-is, mentally defectlvgt )

mentally 1ncapac1tated. or physlcally helpless.-, . . . .

4

(2 Criminal Sexual conduct in, the first degree is a felony pun:i.sh--r
able by imprisonment In the state .prison. for. life, or for any“term'df years.

3
- . . . e . PR ., . " e
L A ! ’,

. Sec. 520¢. (1) A person’ is guilty of crimfnalvsexuai conduct in the’
Second degree if the person engages ifi sexual- contatt with another-person,-'
énd 1f any of the folSowlng circumstances: exlsts' .

I-. N -
L] . “ 'c

L%




{(a) that. otherfperson is under 13 years of age.

-

(b) The other person is at least 13 buf less.than 16 years of age
~and the aapor is-a member of the same household as "thg victim, the actor
, ~is related .to- the victlm by blood or aff1n1ty to the fourth degree to

. the 'victim, or the actor is in a position of authority over: the victim |
andﬁused this authority to coercé the victim to submlt. . .

—r— A{E) Sexual contact gocurs under c1rcumstanoes 1nvolving the oom--
mlssign of any ‘other felony.

(d) The actor is aided or abetted by 1 or more other persons and
.~either of the, following c1rcumstanoes exists: . . :

(i), The actor knows-or has reason. to know that the victim'is men-
tally defecthe, mentally incapacitated, or physxoally helpless.

(11) The actor uses force or coercion to aocompllsh the sSexual
conteqt. Force or. cogrecion inclides but is not limited to any of the
v ekroumstances llsted in sections 520b(1) (f) (i} to- (Vre o . .

at s
f ol ..
iy te) The aétor is armed with a weapon qr any other artxcle used_ or

R fashioned in a manner to lead a person to’ reasonably believe it to be a -~
X - émeapon. - R . °

(£) The aotbr causes personal injury to the v1ot1m and forge or
+ coercion is~used to acoompllsh the sexual contact, Force or coercion
ingludes but is not ‘limited to any of the circumstances listed in seg~

tlon 520b(1)(f)(1) to (v). C . __-; . ~

4 sk bt o 2 e e 7 e e [ % ! — e =

{g?) The actor ¢auses Qersgnal_injnrg_ioathe-v1ct1m and the actor knows .
. or has. reason to Rnon that the victim is menf*lly aefectlve, mentally - .
" . incapacitated, or physlcally helpless. e ‘ e [
¢\ - - -y
(2) Criminal sexual conduct in the second degree is, a fglony Punlsh*

+ able by imprisonment for .not more than lS years. _ i
) ‘ 5 ) ’ - ‘ ’ . L. ‘._ . a .
- ) . . .

, Sec. 5204, (1) A person is- gullty of crxmlnal sexual conduot in the .
third degree if the person engageés in sexual penetratlon with. another per—

.+ sbn and if any of the following- c1roumstances existsry . "

A
5

-

A
(a) That other person is at least 13 years of age and under 16 years
of ageu S X .
(b) Force or coercmon is d%ed to accompllsh the sexual penetratlon..
Foroe or coercion included but is net limited to any of the‘clroumstances .

listeg -In sectibn 520b(l)(f)(1) ta (v). o . .

{c) rhe, actbr knoﬁs or has reasbn.to know that the victim is mentally
defeot:.ve, mental!y 1noapd:1tated or pthJ.cally helpless.

(2) C;imlnar sexua{ conduct 1n the th1rd.degree is & felony punish~

. able by 1mprlsonment for not more than .15 years. S
) “\“ ’ f{ * fm ' . . o __—__—___-T'_v: —y e

.
- o
" ;o - "

" Sec, 520e. Il) A person is gullty of criminal sexual conduct 1n the
fouxth degree if he or she dngages in sexual contact with another person

; and 1f i}ﬁer of _the- ﬁollowrng circumstances exists: 2




(a) Force or coercion is sed to accompllsh the sexual contac
Force or coercion includes bubyls not limitead to any of the c1rcumstances
llsted in seEtLon 520b(1](g)(i) to (lv}

* .

) Ib] ThHe actor-kmows or has reason to "know that the' victim' is men-
‘tally 1ncap&t1tated or physlcally helpless.

(2) Crrmlnal sexual condubt in the fourth. degree is a misdemeanor
punrshable by unprlsonment for not more than'2 years, or bg a fine of not
more-than 5500 00, or both., n T

. . . " . . - . . 1Y ’ “'.
- Sec. 520f. (1) if a person is convxcted or.a secOnd ok subsequent -
. _offange’ undéer sectlon 520h, S20c or 520d the sentence Imposea‘under
- ' _ thise sections for. the segcond or subsequent ffense shal%sgroVLde fgr a
N mandai:ory ”mrnlm.\m sentence of‘at least 5 years. -
(2) For purposes of: th1s _section, an offense is gdnsidered a second
_ or subsequent’ of fense if, prior to conviction of" ‘the second -0» subsequent
/ offense, the actor has at any time been, convioted under seetion 520b,  520¢,
»or 520d or under any similax stakute of "the United Statés or any state for
~a crinminal . sexuaI‘offgnse ineluding rape, carnal: knowledg‘, indecent .-
. libertles, gross LndecenCy, or an. attempt to commlt such 4n offense
e . oL S,
L Sec3 5209 53] Asiault wrth intent ‘to ‘commit crlm;nal sexual conduct
llnvo1v1ng sexupl penbtratlon shall be a felony phnrshable by 1mprisonment

for not more than 10 yearsu . N v

[P “-»«\.~ - .- ¥
~ {2) Aassault with intent to c:mﬁit cr;m;nal s%xual condélt in. the second
- «degree is a felony punishable by merlsonmevf fcr not more than -5 years. .

- - . .o~ .
1 - . LT . .,

T
" [N

LY sec; 520h, " The testrmonyb ar vrctrm;need not be corroborated in
bﬂ

. ,grosecutlons unde; sectlons~52 o] 5209 . '\

- ~. l _..:_-g , - *
Y ! y - s\ + ’ - :
o : " - Sec.ESZOi A v:.ctim- need%nptt"‘resrst the aotor in prosecu‘:.on under .

~
\ . . . [ LR H“ ) LR -:: . !
£ . .. T R .

C * ) £ " N 3 5 .

sed. 5203; (1) Eyldence of sp301f1c instances of the v1ctim's~sexua1 .
conduct, oplnion eVLdence’of the victim's .sexual conduct,rand reputatron _
evidence of the victrm s.séxual conduct shali Aot be admitted under sec~ _
tions 52Qb to 520g unless and-only to the exteht that' the judge finds v
that. the iollowinq proposed ev1dance is material'to a fact at issue in- .
the case and that its LnEIémmatory ox pre3ud1c1a1 nature does not,. outweagh
its probatrve}value S, H .

sectlons 205 to 520g

- L v 1

{a) Evrdence of the v1ct1m s past sexual conduct with the actor.

(QJ’Evrdence of - specific instances of sexual activity showing the
source or origin of semen& pregnancy, or,dlsease. .

L e (2) If the defendant Proposes to offer evidence. described 1n sub-
= sectlon (1}(a) or (b§ the defendant wlthin 10 days after the arraignment




on the mformatlon shall file a writfen motJ.On and offer of proof. The

court may . order an in camera hearing to d’éternu.ne whe.ther the proposeQ

evidence is a@tsslblg under subsection (1). If new iaformatiort is dis-

covered durj. he "course of the trial that may make.the evidence de? .

scribed in subsection (1) (a), oY {b) admissible, the judge may arder ,an.

in camera hearmg toe determine whether the proposed evidence is admis-
i sible under subsect:.on (1) _‘ . ‘ N

r

-

Sec: 520kl Upon the request of. the counsel or_gMe Victim or actor™-
in a prosecution under séctions 520b to 5209 the gagist¥s@ before whom
any persop is brought on a charge of having committed an offense .under
sections’ '520p to 5209 shall oider ‘that the.names 6f the victim. .and- actor
angd de\:a:.ls of the alleged offense be suppressed until-such time as the,
actor is arraigned on the infoérmation, the charge is dlsmlssed, or.the

Cage J.s othem:.st concluaed, whlcl"lever occurs first. - ‘- :

.Séc. 5201. A p‘erson does _not commit sexual assdult under this act

.x. 1f the victim is his or her legal spouse, unless the couple axe living
apart and onae of them has, fJ.led for separate maintenance or divorce.

Y

e,

. Section 2. &ll proceedmgs pending and afll r:.ghts and 11.ab1.11t1.es
existing, cquired, or, Aincurred at the time this amendatory act takes
effect are saved and may be consu'mrnat@ acc:*lmg to.thellaw In force
when -they are commenced. ;. This amenﬁtory act shall not be construed to L
.affect any prosecutlon pendmg or begun before the e‘ffectJ.ve date of
thJ.s amendatory ac\/ PO J .

e L L Lo Al -y

o

P
" - -
- P . . L3 P
- . - . - o - . .
- L . . - - E

~Section 3.7 Sect;Lons 85, "333, 336, 339, -340, 341, 342, -nd 520 of
Act.No. 328 of the Public Acts of 1931, being sectichs, 750,85, 750.333, © |
*750.336,. 750.339, 750, 340, 750.341, 756.342,. and 750,520 E the Compiled -
Laws of 1970, and ectlon 82 of chapter 7 of Act No. 175 of the Public -°
,Acts of 1927, being sectJ.on-»-»‘?G‘? 82 of the Compiled Laws of 1970, are '

-a._‘repealed*. T .. L [ JRC WP
Section 4. This amendatory act shall take effect No¥ember 1, 19747 * °
T . " - P ) M “‘ - ) ) )
) -:.« . T . i
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Vs B. MINNESOTA VICTIM ASSISTANCE STAT[}&'E

- ¢ .
[T .

) CHAPTE§ 518--SfF: No. 3301
= -7 [Coded) e
An act relatim‘; to_cl:rime. and criminals; re‘élqi“ring the _’::om’i.issi:oner
of correctiofis’ to develop a program to aid victims of ‘se;cual‘ attacks.’
PR - = .- - ’ ] -y
l . L

. : e. . - y 3
. BE IT ENACTED BY THE LEGISLATYRE OF THE STATE OF MINNESOTA: -

LY




Section 1, [241.51}" canm‘mﬁ% cnmmm.s; SEXUAL’' ATTACK VICTIM;
PROGRAM TO AID, Subdivisicn .1. The commissioner of corrections shall’
develop a communiﬁy based, statewide program to aid Victims of reported
S,exual att'acks. =~ '- B . . .

] Subd. .+ AS used in this act, a sexual attack“ means any non-
¢onsensuel ct of rape. sodomy, or indecent liberties. p

P -

Subd. 3 The program developed by the cuqniasioner f corrections may
include but not be limited to, QrcVision.of the following services:
;

(a) Voluntary counseling. by trained personnel to begin as soon as
ssible after a ‘sexual attack is reported. The counselor shall be of

the same- sen’as the victim and shall, if requested, acc®eany the v1ctim
to the hospital and to othe!‘proceedings concerning the alleged.gxtack.
in ding police questioning, police investigation, and court proceedings. .
The“counselor shall also inform the’ chtim of hospital procedures. police
ané«court procedures, the possibility. of contracting venereal disease,
‘the possibility of pregnancy. expected ‘emotional reactions ,and any other
relevant information; and shall makeé appropriate referrals for any
isistance desired by the victim. o

{b) Paymertt of all costs of any medical examinations and medical
treatment which the victim may require as a result of the sexual attack -
if the victim is not otherwise. reinbursed for thgSe expenses or is .
ineligible to receivé compensation' under any other law of this state or
of the United States.

+ 1 +

Seg. 2. [241.52) POWERS OF COMMISSIONER. In addition to developing
" the statewide- program. the commissioner of torrections may:

.

{a) Assist and encourage county attorneys to assign prosecuting
attorneys trained in- sensitiVity and understanding of victims of sexual
attacks; ™ .

{b) Assist the Peace officers training board and municipal policew
- forces to develop programs, to provide peace officers training in sensi-
_tivity and understanding of victims of sexual attacks; and encourage the ,
assignment of trained peace officers of the same sex as the victim to gon- _
duct all necessary questioning of the victim.

{c) Encourage.hospital administrators to plage .a high priority on
the expeditious treathment of victims of sexual attacks; and to retain per-
,sonnel. trained in sensitivity and understanding of victims of sexual
attacks. S . R _ R

N L]

e - . . - -
’ - . . -

Sec. 3. [241.53] FUNDING: PILOT PROGRAMS. The commissioner of =~
.. gorrections shall seek funding-‘from the governor's commission on crime prevention
) and bontrcl at the earliest pos31ble date for purposes of this'act. "In
_-additionp the commissioner of.corrections shall seekugnd utilize all other"
. available funding resources to establisp pilot compunity programs to aid
’ victims of sexual attacks before Decemberﬁl, 1974.

) "
- P,

- Lo

Approved‘hpril 11, lQﬁﬂ.




WASHINGTON RAPE LAW.

+

a

"_“ 9, 79.140 Definitions.‘ As used in this chapteri

. . Lo
| Y

(1) “Sexual intercourse® (a) has its ordinary meaning and occurs
upon any penetration, however slight, and. A

i (b) Also means any penetrat:l.on of the vagina or anus however slight, -«
by an object, when comuitted on one person by another, whether such persons

,,are .of the same or opposite sex, except when such penetration ‘is "accomplish-
ed for med:l.cally recognized treatment or d:l.agnostz.c purpgses: and

»

£
(c} Also means any act of sexual contact between pérsons involving
the sex organs of one person and the mouth or anus of another whether such
persons are of the same Or opposite sex. Y " ‘i ‘

(2) "Harried" means one who is legally marnied to another. e /-—-—

{(3) “Mental :.ncapaic:l.ty“ is that condition existing -at*the tim,e»of
the offense which prevents a person. from understand:.ng the natpre Or conse-
guences’of the act of sexual intercourse whether that condrtz\%s\ produced-
by illness, defect, the :.r&fluence of a suhgtance or from some. othex cause;
"(4). "Physically helpless"” means a persomyho i conscious or for *
©o..any rother réason is physicall unable to comuni t.es)u.nwillingness to an ac.’t:

(5) iy i 7

“ (6) "Consent" ang that at the time of the act of sexual intercourse
there dre dctual words. or conduct indicating freely given agreement to hidve
sexual intercoprse.. «»11975 1st exu S. © 14 §1,] |

i 1
. S : e L

" . x L ¥ " wt 1
9.79. ‘150 Testzmny-—Evidence-Wriﬁten moﬁion--xhdm.ssibility. _{,1) In
order to convict a person.of any crim%def:l.ne ih thig chapter it shall not -

- be neccegsary that the testimony of the allegg ctim be corroborated.

{2) ° Bva.d ce of the v:l.ctim's,pas‘t sex
limited £5° the victim's marital history, df

standards is inadmissible on the issue o p
to prove the vil:;tim’s cbnsent e:écept
section, but whén the perpetrator and |

o' the .issue of consent, evidencé coyl rning the past lgehav:.or between ‘the.
perpetrator and the victim may, be adh is‘sible on the igsue of consent to the
offense. . , U

L

e (3) In any ‘progecution f
comit, oxr an assault with an

P

et 12 1 e e et g T g 4 ST, T




. the victim's past sexual behavior 1n91uding but not limited to the .-
~victim's marital behav1or, divorce h1story. or general reputation for-
promiscuitya nonchastlty. or sexual mores contraryto community tandards
"is*not admissible if offered to attack the credrbility of the v tim
.and is admissible on the 1ssue of consent only pursuant to the ollowing
procedure: L ) s -

.(a) A written pretrial motlon shall be made by, 7he defendpnt to
the court and proqecutor stating that the defense has! ‘an’ offer of procf
of the relevancy of evidence of the past sexual ‘behavior of the victim
proposed to be presented and its relevancy ,on 1e issue of the, consentf

'

.

of .the victim. . : / r

' (b) The written motion shall be accom d by an affidavit 3&
affidavits in which the offer of proof shall be stated. /

(c) 1If .the court finds that the offer of proof’is sufficient. e .
court shlall order a hearing out of the presence of: the Jury., if any. and
the hearlng shall be closed except to the necessary witnessesa the Qefend—

work of the court,

- (d) At.the coEE%:sion of the hearing, if the court.finds that the 1
evidence proposed t foffered by the defendant'regarding_the past sexual
behavior of the victim is relevant to the issue of the victim's consent;,

A8 not " inadmissible because its probative value is substantially out~
welghﬁd by the probability that its admissipn will create a Substantial
danger of undue prejudite;. and that its exclusion would resnit in denial of
sqbstantial justice to the efendant; 1é court shall ‘make an order stating :
what evidence may be introduced.by ‘defendant, which order .may include '
- the nature of the gquestions to be p 1tted. The defendant may Fhen offer
evidence pursuant to the order o%{ e court. AP

T e
o (4) Nothlng in this secgﬁdh ‘shall be construed to prohiblt cxoss-
e 1ssue of past sexual behavior when the

examination of th “victimon
prosecution presents evfgzgéé in ‘its case in chief tending to prove the

nature of the victi P sexual behavior, .but the court may reqiire a

hearing pursuant tp ection (3} of this sectlon concerning such evidence.

[1975 1st ex.s. e‘14 2.1 . i N
’%ﬁ a ‘ - - . . v L .

M .

9.79. 66 apéfenses to prosecutiqn under this chapter.

(1) Infiny pProsecution under this chapter in which' lack of consent
1s.ba§g' ely upon the.victim's mental "incapacity or -upon the victim s
being?physically helpless, it is a defense ﬁgich the defendant must prcve

| by preponder e of the evidence that at the time of. the offense the -
é% endant reason 1y Believed that the victlm was not mentally incap citated'
nd/dr thﬁically helpless. .

//: ,f (2) n any’ prosecutron under this chapter in‘which the offense [or-

. .7  degree of/the offense depends’on the v;ctrm s age, it is no defense ,"'
‘J.f - perpetrator did not knoy the- victim's age, or that the perpetrator

_}gf B the victim tc be older. as the case may bet Prouzdad, That it id‘a defense.

-




1, i - 5
' .'I wﬁich 1.he defenda pust pr«'.:ve by a preponderance o} the. evidence that ;
4 ‘at the t.une of th offense the defendent. reasonebfl.y bel:.eved the..alleged
v:.ct;l.m to be old bhsed upon declarations as to- age-by the alleged
victim, [19‘?5 lst ex s, ¢ 14 § - 31

. " i . - -, . 'l

' fo. . { N F
R . a_ I . . ¢ . . .
, 9. LI,B' 170 e in the first deqre bs+ (1) " A.pbrson is guitty of rape

' . in the® f:.rst ee when such person e g%ges in sexyal intercourse -w:.th £
t married to'the. per%trator by forcible compuls:.on where

an accessory*r ot ! L . -

J Al

»

threatens to use a d adly\ weapon, or

pe in the f:l.rst ge ree "is a felazny; and shall be punished by,
prisonme t in the state peditentiary for a term of not less than twénty
rson convicted of rape in the Firgt degrée shall ‘be grant@d a

ard of prls.on terms and paroles shall ﬁ‘ave
set a per:.od of confi ement greaber thah three years bug shal
g the Minimum three-yedr 'pex‘i-od of confinement nox, shall the
board releage the convicted [perso during the” first three years of confine-
nient as a regsult any typd of aytomatig, good time calculation nor shall
*the department of dcla], ars healt.h .services permit the convicted person

first three [years of- conf:Ln

to participate in any work ;J“ ease program or furlough program during- the

ent, 119'?; lst ex. s.{,c 247 5 1; 19?5 ISt eX.S,

.
i‘ i - [N
. . . » x ) _
\. . -
' - . T

e, s .

9.79.1 o Rape& :.prthe second deg,re’e fl) R person guilty of rape -
m the sécond. degree¢ when. under c:.rcumstances not const:l.tut\.:.ng rape i
another

person, not married to the perpetrator* -
e

{a} By forc:l.ble compuls:l.on: or s g

- - ‘ *
. (b) When the victim is :l.ncapab}.e nf consent by, reasbn of ‘be:.ng
phygically helpléss or mentally incapac:.tated oo

[
+

_ (2)-Rape in the second degree ;,s p felony, and shall be punished‘hy-
imprisonment in, the state penitent:.ary. for not: more r.han ten years. e
[E?Slstek.s.cl«qssl. et :

:a-“ BN ’ YT

‘9, 29 IQT Rape :.n n'the th:.rd d‘eqree. {1y A. person is gu:.lty of rape

in the” thixXd degree when.\tmder circudistan}hs not constitutmg rape in. the
. - oY) :




- -

. } ‘ , Cot .
I first or second degrees, such person engages in sexual, J.nterco se with °
another person, not married to the perpetrai:or* . v ‘

. (@) 1Where the victim did not Tonsent as defined in RCW' 9.
JFo sexual intercourse with the perpetratoyand such lack.of
clearly" expressed"by the victin's words oxr conduc,t. -0x

:) /! ) Where there is threat ‘of substant:.al u‘hlawful harm to property
x'ights £ the victim, - :
-

+ > (2) Rape in the third dediee is & felony, and, shail be punished by
T imprisorment in the state penitentiary for not more than fiVe years.
[lQ‘?Slstexs.cMﬁG] , co

"

4 .
-

. 9.79 ’200- Statutory tape in the f:.rst degree- (1){; A ‘person over
thirteen yvears of age is guilty of statutory- rape in €he first degree
wgen th% person engages in sexual intercourse with another person who is
1 .

8 than eleven years old. -

(2) Statutory rape in the first degree is a felony, and sha11 be
punished by imprisohment in the state peni%ent:.ary for a term of, not less
than twenty years. WNo person cgnv:.&.ed of statutory rape in the first"
degree shall .be granted a deferred or suspended sentence -except for the
_purpose ,of commltment to'an J.npat:.ent treatment faciljity. [1975 lst ex.s.
‘G14§7] . c r "."\ .

' . . R o
-7 §.79.21Q Statutory rape in. the second degree. (1) ' A person over
sixteen years of age is guilty-of statutory rape in the second degree '
when such person,engages in sexual intercourse with ‘another person, not’
. married to the pexpetrator, who ig eleven years of» age or oider but 1ess

than fourteen years old. . -0 »

(2) Statutory rape in the seco] ‘degree is’a felony. and shall be
, punished by imprischment in the sta’e penitent‘iary for not more than “ten
years. {1975 1st EX.S. c 14/5 8.1 .
oot AR N
9.79 .220, Statutory rape «in the third degree. (1} & person ;v r
., eighteen years of age is gui‘.l.ty of statutory rape in the. third degree
. when such person engages in sexual intercourde with another perso ]not
_married to the pe etrator, who is fourteen years of age or 6:I.de but 1ess
than s:.xteeh yearsLold. ' ) A -

e a (2-) Statutory| rape.in the third degree is a felon and shath'ﬁe'\.

'
-
r

punished by imprisonment in the state pen:l.tentiary for, not mote ! five »

years 3975 J.stexs.‘ c-14 § 9.1 . ¢




WISCONSIN SEXUAL ASSAULT STATUTE

. s
» ~

. AN ACT to f&peal 942,02, 944. 01, 944.02, 944 10 and 244.11; to renumber
and amend 972.11; to amend 901.04 (1) and (3%, 904.04 (1) (b), 904, (1). ‘
.906.08 [1) and (2) and 970.03 (4): to create 940,225, 971.31 (11)
972.11 (2) of the sta.tutes, relating to revision of rape. laws: pnd providing
penalties. . .

L4

The people of the gtate of- Wzaconstn, represented in genate and assembly,
3ck>enact as fbllaws. o, , - i '

Section 1. 961 04 {X) and (3) of the statutes are amended to read:

d01.04. (1) QUESTIONS OF ADMISSIBILITY-GENERALLY. Prellmlnary questions
ncerning, the dualifgtation of a person to be a witness, the existence of ,
a, pr1vilege,.or the admissibility of dence shall be.deteqplnedﬁpy the
judge, _subject to,sub. (2) and ss. 97 (1) and 972. 11 (2).

In; maklng his determination he is bound by the rules of ev1dence only w1th
‘e‘:".pect to pr:l.vileges. i} < Toe
{3 HEARING OF JURY, Hearings on the admlsSEblllty of confe351ons
and. in actiohs.under 8, 940.225, of the prior sexual conduct or reputat;on
‘of a complaining witness, shell in all casés be conducted out of the hearing
of thée jury. Hearings on other preliminary matters shall be so conducted ‘
when the 1nteresfs,of justlce require. . . .

-
L}

Sectlon 2 .5@4 04 (1) (b) of the statutes Jis amended to read: -.

904. 04 (}D {b). Ckarccter of vietim ExceEt as provided in s, 972.11 (2), )
.evidence of a pertinent trait of character of the victim of the crime offer-
ed by an Zéused. or by the prosecution to rebut the same, or evidence of a
characte ‘rait of peacefulhess of the victim offered by the’ prosecution in ]

a homic; e case to rebut edidsnce that the v1ctim was the first aggressor:
L4 T L
fé’ection 3. 904.06 (1). of the statutes is aménded to feads A

904.06 (1) ADMISSIBILITY. Except as provided in s. 972.11¢(2), evilence
‘the habit of a person or of the routine practice of an organization,
whether corroborated or hot and regardless of the presence of eyewlggesses

is relevant to prove that the.conduct of the person or oxganization jon. a
particular eccasion was in conformity with the habit or routine pradtice.
-2 .
Section 4. 906. 08 £l) and tﬁ) of the statutes gre amended to read:

, 206, 08 {1) OPINION AND REPUTATION EVIDENCE OF CHARACTER. Except Sg
provided in &, 972.11° (2) the credlbility of a witnesy may be attacked or
supported by evidence-in the form of reputation or opinion, but subject to
these limrtations. (a) the evidence may refer only to character for truth-
.*" fulness or untruthfulness, and (b)._except with respect to an accuse& who




.testifies in'his own behalf, evidence of truthful character is admissible
onlY after the character-of the witness for truthfulness has—Bf.En -attacked
bY opinion or reputation eviderice’ or. otherwa.Se. - —

» - N h 4 . .
-

(2) 'SPECIFIC INSTANCES OF coNtucT. Specific instinces of the conduct
of a witness, for the purpose ‘of attacking or supporting his credibiligy.
other than conviction of crimes as proviided in s, 906. 0? may not be

proved by extrinsic evidence. .They may, h:\?ér‘ subjedt

to s, 972.1
.if probative cf truthf ness or untruthfuinefs and not remote in time,
be inguired into on- chSs-exam:.nat:l.on of Y:Ltness himgelf or on cr
examination of a witness who test;.f:.es to hJ.s character fbr truth

or untruthfulness., ' . o1 -

+
.

- . R .

Section 5, 940,225 ;?f the statutes is created to reaci* .

940,225 sexual assailt. (1) FIRST "DE:GREE SEXUAL ASSAULT. - Whoevér
does any of the fo}.lo*:.nq shall be fined not mord than $15 000° or ;mer:,soned
not moré than 15 Years or both. - ~ . ‘; .

t
L3

- 2
. (a) Has sexual contact or sgxual intercourse.with anothex person with

out c0nsent of that person and causes pregnancy dra great\,}aod:l.ly ham to that
person. - - .

(b} Has sexual contact or éexual :|.ntercourse with another person w:|.th-
out consent of that person by use. .of threat of use of a dan!?erdus weapon ’ or
any article used or fashioned in a mannerv to lead the victim reasonably to
belz.eve it to be @ dangerous weapon. . ; Y S

(c) Ig a}ided &i‘ abgtted by one or more other per,sons ‘and has sexuaﬂ-
*contact! or sexuxl :mtercourse .with .another person w:.thout consent of that
person by use or threat of force or \holence. L . s .

0

Q) Has gexual contagt o‘r sexual :|.ntercourse with a person 12 Yeara .
of aqe or Younger. - q S i :

SERRUEN .-f-

13

(2) SECOND DEGREE SEXUAL ASSAULT Whoever does any of the follow:l.nq—
.shall be fined, not more than 310 000 or imprisoned not gore than 10 Years \
or both: . '

n o< h--_ > .
. \(a) Has sexual contact or sexual intercourse with another. person with—
out consent of thé’t person by use qg. th eat of force or v:.olence.

(b). Has sékual contact or sexual. :|.nte’::course with anoth‘zr—person w:.th-—
out consent of that person and causes.'injury, :|.11ness. disease or loss or .
impairment of a sexual or reproductive organ, or mental angm.sh requir:l.ng
' psychiatric care. for the ‘V:Lc't:.m. o . .

,1- (c) Has sexual con,tact‘ or sexual J.ntercourse w:|.th a Ef‘S‘on—Who suffers
£f¥om a’ mental 11],ness ‘or def:.c:.enc? whi rem'lers that pezson temb\o arily .
or permamently ihcapeliale of appra:l.sn.ng is conduct, and the defendant knows
of such condit:l.on. i X ) — :

. {d) Has seaéual ¢ontact or sexual intercourse with a person whe the -

k]

: d‘efendant knows” is unconscious, _ —




- .&
(e)sHas gexual contact or‘eexualnintercourse w1th a person who is,
over t‘.he age of 12 yeanf and under the age of 18 years without cdngent
»+ . of jhat person, -as consent‘ls defined in sub.*(é) S R N
(3), THIRD DEGREE SEXU NUAL ASSAUDT. Whdever has sexual intercourse
*with a person wlthout cgnsent of that person shall be fined not more
than $5. 000 or impx;soned‘hot more than 5 ysars or both.

4

’ (Bm) FQU DEGREE SEXUAL ASSAULT. Whoever' has sexual contact with
a person without the consent of that ﬁerson shall be fined not more than .
$500 or img:isoned«not more than one year 1n the county, jail or _both.
: * * ' l-f‘

(4} CONSENT. “Consent"} as ased in thig section, means words ‘or v
overt, actions by a; ﬁerson.who ig competent to give informed consent ‘indi~
cating a freely gimen agreement to have sexual intercourse or sexual contact.
A person under 15 years f age -is incapable of consent as-/a matter of law.
The -following persons are p: sumeﬁ incapable of consent but the presumption
may be rebutted by competen evidence, subject to the provisions of
s. 972.11 (2) Lo .

(a) A person who' is L to 1? years of age. . Q

k) A pe{son sufferlng from a mental illness or defect which impalrs
‘his capatity to aﬁbraise his conduct. . g

7
(c) A person who‘as ynconscious or for any othér reasdn ls phy51ca11y
unable to communlcatevunwllllngness towan act#® | °

(5) DEFINITIONS. *In this sectlon:'

{(a) "Intimate parts includes the breast. buttock. anus.,
<cr pubic mound of a human being. . “

N
(b) "Sexual contact” means anytantentlonal touching of the

parts, clothed or unclothed, of a person to the intimate parts, clothed or

unclothed, of andther,; or the “intentional touching by hand, moutheoﬁ object.
- of the intimate parts, clothed or unclothed, of another, if that-infentional

touching cgn reasanably be construed as‘beang for the purpose of sexual

arousal cr gratlflcation or if-such touching chntains the elements of actual

or attemPted battery s defined.in s. 940,20, . s :

(c) Ysexuwal intercourse" includes thée meaning assigned under s. 939.22
(36} as well. as cunnilingus, fellatio, anal intercourse or any othér int
sion, however slight; of any part of a person's body or of any object i
the genital or anal operfiny. of another. but emission of semen {s not requlred.

* .

.. .(6).NO PROSECUTION QF SPOUSE. " No person may be prosecuted under this
gection if tlie complainant is his or her legal spouse, unless the parties
are living apart and one of them has filed for an annulment, legal separation

or|divcrce. .

. 4 N .
) N .
Section 6. 942.02 of-the statutes is repealed.

Sectioh 7. 944.01 and 94‘4,0‘.\\% of the statutes is repealed.




.Sectzl.on 8. 944,10 and 944. Ll of ﬁ'le statutes.?are repea],ed
S a ‘
Secticn 2 ?W (4) of the statutes is” dmended to read. SN \

. T ‘9?0_ 03 (4) If the defendant is acdused of a c!:r:l.m'e under s. 940.225,
the-judge shall, at the, fequest of the'complaining witness, excltde from

the hearing all persons not off:l.ca.'.-:s of the. cou;c:-t meinbers of the-witness's
or defendant’'s families or othets’deemed b;’ the court to be supportive of
them, or otherwise required to attend. The judg__may exclude all such «
persons from the hearing in any chsé where the defendant is accused of a '
crime under s. 940.225 or a crime agaifst ‘chastity, morality or deGency.

. v
* . ‘.

Section 10. 971.31 (11) of the sfatutes is created to read: -

$71.31 (11) In actions under s. 940.2325, evidence which admissable
under’ s. 972.11 (2) must be determined by the court upon pretnial motion
to be materiil to a fact at,dissue in the case and of - sufflciegprpbatlve
value to outyeigh its :|.n£1ammatcry and prej‘t.tdzl.c:.al natuye before it may be
introduced.at tr:l.al. . . TRRTRN
Section 11. - 9?2 11 of t e statutes. is renumbex;ed 9?2 11 ('ll, and
amended to read: \ T

972.11 (1) Exce;gt as prov-ided in sub (2) , the rules of evidence and
‘prdctice in civil dctions ‘shall be applicable in all criminal proceedings
urless the context of a section or rule manifestly requires a dzl.fferefft
constrxuction. No guardian ad lz.tem need be appocinted for a defendant in’

a- criminal act:.on. Title XLIII, except ss. 887.05 to 887.12, §87.23 to
887.29, 889, 27, 895.29 and 895 30, shall apply in all crim:.nal proceed:ugs.

. L

Section 12. 9?2 11 (2) cf the statutes is created to read:

. 972,11 {2) {(a) In. this subsect‘mn, "sexual conduct” medns any conduct,
or behavior relating to sexual activities of the complaining witness, ip>
cluding but not limited to prior expera.ence‘cf sexual intercourge xral
ccntact; use of contraceptives., liva.ng arrangement and/a:.i.fe-style.

. . {b) ‘If the defendant is accused of a crime under s. 940.225, any .,
evidence concerning ‘4he ccmpla:.n:l.ng withess's pkior sexual &onduct or.
op:.nicns of the witness's pr:Lor sexual condict and eputaticil as to prior
sexual conduct shall not be adm:l.tted into evzl.dence u¥ing the course of
the' hearing or trial, nor shall any reference®to su&n conduct be made in
the presence of the jury, except-the follow:.ng, suﬁject to s, 971.31 (11):

4

»

1. Ev:l.dence of the complaining w:.tness 's past conduct w:.sthe
defendant. R . b

* *

2. Evidence of spec:l.le.c :Lnstances of sexual conduct showing the
gource or origin of semen,- pregnancy or diseasg, for use in| determining’
the degree of sexual assault or the extent of’ ‘injury suffered.

-

. 3. Evidence of pricr untruthful allegatio;;s of sexual assault made
b'y the q:ompla:.n:.pg w:l.tness.
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Section 13. Lross reference changes. In égz'seﬁti ns of the‘;
statutes listed ‘imColumn A, the cross references shown
are chanfed to the lcross references shown in Column C:

A . B

) | I
Statute, Section 014 cross references~ ;.

49.02 (1)’  ch. 944

343.06 (11) " 94,01, 944.02, 944:19 940,235, 944,12 and
(2) and {(3), 944.11, - i '
. . '944.12 and 944.17
‘343,30 (28) | , 944.01, 944.02, 944.10°
‘*(2} and {(3), 944,11, .
944.12 and 944,17 j
'344.01. %44.02 or 946\225 (1) to (3
944,11 .
944,01 or 944,02

h <




‘Y .

T
e
-
O
o
—l
- £
]
<
O
=
o

-~

APPENDIX D

L
.

SELECTE

¥

) . N
B e Strrirad Vo




APPENDIX D"~
SELECTED LEGAL msuor_sifmn-w_

- L
4

. - ] *.

The selected articles listed in this legal bibliog- 11 DEFINITION
* raphy are-intended to p'rovide readers with more L
. extensive teferences concerning the principle issues A. R“ism L . .
«~ explored in the bon of this report. As was noted  ‘Rworkin, Roger B: “The Resistance Standard in Rape‘Légis-
. “earlier. in ‘the text, there has been a veritable explo- - lation. Stanford 14'"" Review, 18:680-589, Pebruary; |
_sion, of literature on rape during the past three years.  1966., o - T '
' Much of this/literature haw.related to non-legal issues Fraud Jnd Consent . .
, andieed niot be dociimented heré. For those wishing - * Havris, Lucy Reed “Towardssa Consent Standard h 1he )
“to pursue a broader Tange of readings a general rape Law of Rape™ University o,f Cbimgo Las¥ Rﬂfew. .
_ bibliography by Chappell, Geis and Fogarty provides . 43(3):613-645, simng 1976.*
a comprchcnslvc sourte of references prior to 1974.% Scott, Jagelynne A. “Fraud and Oousent in Rapeec.,mpm.
"An updated rape bibliography is currently in prepa- hension of the Nature and Charactér of the Act ahd Its
_ration.by the newly established National nstitute of . * Moral Implications.” Criminal Law Q’“’"ﬂb’, tean.),
" Meatal Health’s Center for Rape Prevention and 18(33:312-324, May 1976, o L .
Comrol. . - C. Equal Rig!lts Amendmem S,

v a0

F

) Collins, Tames W. “Constitutions] Law—The Texas Bqual
= L GENERAL S ' ‘ ‘Rights Amendment—A Rape Statute That Oply Puhishes *
Men Does Not Violate the Texas' BRA Finley v. State!

These arllc]es prescnl; an overview of ﬁ'e legal Texas Technic Law ﬁ'm’ew, 7: ?24—1-31, Spm:s %

issues of rape and deal-with more than*one topic. * Cramp,® ke Overv ew-of the Equal Rights A

Baboock, ‘Barbara, Ann Freedman, Eleafior Norton, and ment in Texas." Houston Euw Review, 11t 136?01
Susan. Ross. “Rape. Sectien II of Women and the 1973, lr
Criminat Law. In Sex Discrimination: and the Law. - o
Boston, "Mass.: Ll'ttle Brown and Company. pP. 820-371 D. Penalijes |
1975. - Bedan Hiigo Adam. “Felony, Murder Rape and the Msnda

Hibey, Ricbard A., “The Trial of a'llapc Cyse: An M\FO- lory Dieath Penalty: A Study in Discretlonﬁry “Tustice,”
catcs Analysds of Cafroboration, Consent, #hd Charac. Suffolk University Law Rew'ew, 1043): 495-;20 Spring

* American Criminal Law stew, 11(2) 309-334, 1976,
Winter 1973, i ‘Wolfgang, Marvin, and Marc Rlede!. “Race, Judlclal Distre- .

Landay, . Sybil. “Rape: .The Victim as Defendant. Tﬂd—-r"'ﬁ?m-aud the Desth Pcnally Tbe Am‘?&, 407,,119.133
, 1014):19-22, July/ August, 1974¢ " May 1973

LeGrand Camille E. “Rape and Rape LI'aws: Sexism u;So- .
ciety snd Law.” Callfornia Law Reslew, SL():915-541, * * Tyenar semnny tn Georgir & ,ﬂm?f:’wﬁﬁm::
973 . _ «  psychlatry, 45(4):658-668, July 1975. -

Mathiasen, Sally Ellis. “The Rape Victim: A Victim of So- \: L e Y.
ciety and the Law.™ Wt‘ﬂamem Law Journal, 11:36-35, R .
Winter, 1974. gL PROOF o LA
" “Recent Statutory Developments in the Deﬁniuon of A, i'r&ot Se:ml msm:x of Vieﬁm -
Forcible Rape.” Virgipia I.aw Review, 61(?) 1500-1543 meu d, Frederick. - rguons on the 1th 1o Iut;oduce
November 1975. 'ﬁ( * + Bvidence Pertaining, @ 1ie Prior | History of the .

Sasko, Helene, and Deborth Sesck. "Rape Refoth Legisla- Complaining, Wltnm in Cased of Forcible Rape: Refiec- ,

* tion: I8, It the 'Solutlon?“ Ckvefana' State £aw Review. *  tion of ‘Reality or Denidl of Dug PW Ho,fsfra I‘aw
24(317463-503, 1975. . . Review, 3:403-426, Spring 1975, -

Woods, Pamwela Lake. “The Victim in a Fon‘.tble Rape Case: “Ewdenoe—-Admisslbmty—In a"Trial for'Rape, Pmsecu-
A'\Feminist. View,” - American Criminal Law Review, *  (rix May Not Be Crods. Examined as to Specific Acts of»
11(2): 335-354, Wibick, 1973. , . Prior Sexual Conduct with Men Other than Defendaat,” '

—_— . ) Whether the Purpose-of Such Cross-Examination is to
* Chappell, Duncal.{- Gllbert Geis, and Faith Fogarty. * Establish Her Gonsent as aol Affirmative Defense ‘or to”’

“Forcible Rape: Bibliography.” Journal of Criminal Law ‘Impeach Her Credibility as a Witnesgg—Lynn v. State.” .

and Criminology, 65 (2): 248-263, June 1974." . . . Georgia Lvaevfew. 8: 9?3-833. Summer 1974. ..
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Giles, Linda E, “The, Admissibility of a Rape-Complainant's
Previous Sexval Conduct: The Need for Legistative Re-+
forusl " New Eng!and Law Review, ll(2)’*497—507 Spring
-197
“If She Consonted Oncc, She Consented Again—A Leghl
-Fallacy, m Forcible Rape Chses™ Val Upargiso Umvcmry
Law Review, 10:127-167,.Fall 1975, .

2
Elsenberg. Robert L. “Abohsj'nng Cauuonary Instrucuons in =
.Sex Offéense Cases: People v. Rmcon-Pmeda » Criminal® -f?;z

Law Buﬂmn. 12(r):58-72, January/February 1976

Welch, chbrah “Criminal ?rooedure—lnslmctmn to Jury

That Rape is’ Easy to Charge and leﬁcult to Dispose is A
No Gonfer to be Given. State v. Feddersen.” Texas Tech- -3
nical Law Rg_:m. 7:732-737, Spring 1976, '

pHIon, Edwintia Gayie:. - EV'HEnco-——_Rape Trials—Victim's
Prior Sexval History.” BayloJaw Review, 27(2),392—
* 369, Spring 1975. .

MgDermott, Tl'lornas E.. 1L “California Rape Evidence
Reform: An Analysis of §enate Bill 1678.” Hastings Laiv
v, Journal, 26:1551-1573, Majr 1995,

. -_Sulherlm. Jerrilee. “Indiana’s Rape Shield Law: Conflict "«
" With thenConfrontation Clause? Indiana Law Rewew
9€2):418-440. Janvary l9?ﬁ
Wesolowskl. James J. “Indicia of Consent" A Proposal for
" Change to the Common Law Rule Admiuing Evigence of
“a_Rape Victim's Character for Chastity.” Loyola Univer-
.ﬂry Law Journal, T(1}: 118-140, Winter 1976.
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Corroborahon . e

[ L .
“Corroboratlng Charges of Rapc." Columbia Law Review,
67(6): 11137-1148 June; 196? <
Gless, Alan G. “Mebraska's Corroboration Rule * Nebraska
Law Review. 54:93-110, 1975, °

Lugmb:ll David. “Repeal of the Corroboration’ Requlrc-.
s ment; ‘Will It Tip the Scales' of Justrce”" Drake Law Rc-‘
T view, 24(3) 669'682, 1975 .
lu“ "
" 8ex Crimes in"New York: A New Attempt to’ Limit If
" Someone Didn' See It, It Didnt Happen"’ Syracq:e
s Law Rewgw. 24" l~37. 1973.° . .
-The “Kape* Corrobotation Requirement:’ Repeal ‘Not Re-
< form” Yaje Law.lpuma! 81(7) 1365-1391, June 1972.
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\ "Crlmmal Law—Rape—Cautionary Instructjon in Sex
" Offense Trial Relating Prosecutrixis Credibility
S _xum of the Crime-Charged is No Longer-Mandat

- «* " Fordhain Yrban. ,,Law fouma! 4(2)*41H30 Winter .
- 1976, . v
S "+ Dodson,” Mildred B. 'Pcople v, Rincon-!’lneda Rape Trials
" Depart the Sgventeenth Centry—Farewell to Lord Hale

[

Tulsa Lamoma: n(z) 279-290, 1975.,

D. Psychlatric Exammatmn

“Complainant Credibiiity in Sexual Qffense Cases: A Sur *
vey of Character Testimony and Psychiatric Experts.”,
lournal of Criminal Law and Criminology. 64(1):61-75,

L March 1973,

Jarrett. Tommy W. "Crirmnal Law.—P3ychiatric Examifta-
-tion of Prosecutrix in Rape Case.* North Caro!ma Law
Review. 45:234-240, 1966. .

‘PSy%hialriclAld in Evaluatmg the Cnedntulnty ot' a Prose-

. cuting Witness Charging Rape.” Indiana Law Jouma!

26(1): 98-[03 Fall 1950
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A. Michigan -
-BenDor. Ian Hustice After Rape: Legal Reform in. Michi-
gan.” In Wal];er and-S. Brodsky (eds.), Sefual As-

sau!t" The V:cﬂm.and Rapist. Lexington, Mass.: Lexing;
ioh Books, pp. l49-160 1976.

Cobb -Kenneth A, and, Nancy R. Schauer. “Michigan's
Crimpinal Sexual Ass{ult Law.” .University of Michigan
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Con‘nplalﬁant at the Expense~of the l'(lghts of-the’ Af-
cused?" Akron Law Rewew, 22 3}70—359 Fall 197;. :
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C. Oregon c e T .
Haas, ﬂarl "W New Perspecﬁves and New Ap- .
proacties.” The, Prosa':mor. 11(5); 35‘}r 359 1976 .
o=
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' Weddlngton, Sarah "Rape Law in Texast HB 284 and th

,Road & Reform.” American Journal of Crimma! Law
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